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District of Columbia twit, | 
o%. BE IT. REMEMBERED, That on this 
3° LS. em twenty-fixth: day of Juneygin the: year of our 
Bog) Lord cighteen: hiundréd ‘amd four, and in the 
twenty-eighth year of American Independence, 
William Cranch, of the faid diftri€, hath depofited in this offices > 
the title of a book, the right whereof he claims as author, in the 
words following, to wit: ‘* Reports of Cafes, argued and adjudgeds 
« in the Supreme Court of the United States in Auguft and De- 


~ 


«¢ cember Terms’ 1801, and February Term 1803.”:In conformity 
to the aét of the Congrefs of the ‘United States, entitled « An act 
&¢ for the encouragement of learning, by fecuring the copies of maps, 
“ charts and tbooks to the authors and proprietors of fuch copies 
** during the times therein mentioned.” 
G. DENEALE, 
Clerk of the Diftridt of Columbias 
% 































Mucxr of ‘is uncertainty yen ‘. te is 
fo frequently, and perhaps fo juftly, the fubje& of com- | 
plaint in this couatry, may be attributed’ to the wal * 
American reports, ~ “a , a 

Many of the caufe$, which are the fabjee of cigar ‘i 
in.our'courts, arife upon circumftances peculiar to our : 
fituation and laws, and little information can be derived 
from Englifh authorities to lead toa corre@ decifions 

Uniformity, im fuch cafes, can not Be expeéted where 
the judicial authority is fhared among fuch a-vaft num- 
ber of independent tribunals, unlefs the decifions of the 
various courts are made known to each other. Even in 
the fame court, analogy of judgment cam not be main- 
tained if its adjudications are fuffered.to be forgotten. 
It is therefore much to be regretted that fo few of the 
gentlemen of the bar have been willing to undertake the 
tafk of reporting. . : 

In a government which isemphatically ftiled a govern- - 4 
ment of laws, the leaft poflible range ought 'to be left 
for the difcretion of the judge. Whatever tends to rade 
der the laws certain, equally tends to limit that difcre- 
tion; and perhaps nothing conduces more to that obje& 
than the publication of reports. Every cafe decided is 
a check upon the judge. He can not decide a fimilar 
cafe differently,’ without ftrong reafons, which, for his 
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own juftification, he will wifh to make public.. The ave- 
nues to corruption are thus obftruéted, and the fources 
of litigation clofed. 

One of the effeéts, expefted from the eftablifhment 
of a national judiciary, was the uniformity of judicial 
decifion; an attempt, therefore, to report the cafes de- 
cided by the Supreme Court of the United States, can 
not need an apology; and perhaps none can be given 
for the inadequate manner in which that attempt has 
been executed. It has been the endeavor of the Re- 
porter to give a faithful fummary of the arguments 
of counfel.’ To do them complete juftice he acknow- 
ledges himfelf incompetent. In ‘no inftance, perhaps, 
has he given the words in which the ideas were con- 
veyed, as his attention was almoft entirely occupied in 
collecting the point of the argument. He may have 
omitted ideas deemed important, and added others fup. 
pofed to be impertinent; but in no cafe has he intention. 
ally diminifhed the weight of the argument. It may pof- 
fibly be alleged that he has introduced into the reports 
of fome of the cafes more of the record than was necef- 
“ fary. If he has erred in this, he has been led into the — 
error by ‘obferving that many of the cafes in the books 
are rendered ufelefs by the want of a fufficient ftatement 
of the cafe as it appeared upon the record; and he ima- 
gined it would be a lefs fault to infert too much, than 
to omit any thing material. 

He has been relieved from much anxiety, as well as 
refpenfbility, by the pra€tice which the court has adopt- 
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ed of reducing their opinion to writing, ‘in all cafes of 
difficulty or importance ; and he tenders his tribute of 
acknowledgement for the readinefs with which he was» . 
permitted to take copies of thofe opinions.» 

_He-is indebted to Mr. Caldwell, for his notes of the 

cafes which were decided prior to February term 1803, 
- without the affiftance of which he would have been un-:- 
able to report them, as his own notes of thofe cafes, not 
having been taken with that view, were very imperfed. 

» He alfo feels his obligation to thofe gentlemen of the 
bar, whofe politenefs has prompted a ready communi- 
cation of their notes, which have enabled him more cor- 
re€tly to report their arguments, 

Should an apology be deemed neceffary for the liber- 
ty he has taken in his notes to fome of the cafes report- 
ed, that apology exifts in a wifh candidly to inveftigate 
the truth. In doing this in a refpe@tfulmanner, he does 
not feel confcious of giving caufe of offence to liberal 
and candid minds. 

If the fate of the prefent volume fhould not prove him 
totally inadequate to the tafk he has undertaken, it is 
his intention to report the cafes of fucceeding terms. 
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RULES AND ORDERS 


OF THE 


SUPREME COURT OF THE UNITED STATES. 


_ L—1790, Fesruary 3. 
Ordered, That John Tucker, efq. of Bofton, be the clerk of this 
court. 
That he refide and keep his office at the feat of the national governs 
ment, and that he do not practice, either as am attorney or a coume 
fellor in this court, while he fhall continue to be clerk of the fame. 


II.—1790, FeBruary 5. 


Ordered, That (until further orders) it fhall be requifite to the admif- 
fion of attornies, or counfellors, to practice i in this court, that thep 


fhall have been fuch for three years paft in the fupreme courts of the 
the ftate to which they refpeétively belong, and that their private umd 
profeffional character fhall appear to be fair. 


IIl.—1790, FEBRUARY 6. 


Ordered, That counfellors fhall not pra¢tice as attornies, ndér attom 
nies as counfellors in this court. 


IV.—1790, FEBRUARY 5. 


Ordered, That they thall refpectively take the following oath, viz. 
“1 do folemnly fwear, that I will demean myfelf ( (as an 
attorney or counfellor) of the court, uprightly, and according to law, 
and that I will fupport the conftitution of the United States. 


V.—1790, FEBRUARY 5. 


Ordered, That (unlefs and until it thall otherwife be provided by 


law) all procefs of this court fhall be in the name of the Prefident of 
the United States. 


VI.—1791, Fesrvary 7. 


Ordered, that the counfellors and attornies, admitted to practice, 
in this court, fhall take either an oath, er in proper cafes, an affirm 
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ation, of the tenor prefcribed by the rule of this court on that fub- 
ject, made February term, 1790,'viz. “1 do 
folemnly fwear, (or affirm, ag the café may be,) that I will demean 
myfelf* as an attorney, or counfellor of this court, uprightly, and ac- 
cording to law, and that I will fupport the conftitution of the United 
States.” BS. 


? 


VIL—1791, Aucusr 8. 

The Chief Juftice, in anfwer to the motion of the Attorney General, 
made yefterday, informs him and the bar, that this court confider the 
practice of the courts of king’s bench, and of chancery, in England, 
as affording outlines for the pra€tice of this‘court; and that they will, 
from time to time, make fuch alterations therein as circumftances may 
render neceffary. , 


Vili.—1795, Fesruary 4. 
The Court gave notice to the gentlemen of the bar, that hereafter 


they will expect to be furpifhed with a ftatement of the material points 
of the cafe, from the counfel on éach fide of a caufe. 


* 


IX.—1795, Fesrvary 17. 


The Court declared that all evidence on motions for a difcharge 
upon bail, muft be by way of depoftion, and not vivd voce. 


X.—1796, AuGusT 12. 

Ordered, That procefs of fubpoena iffuing out of this court, in any 
fuit in equity, fhall be ferved on the defendant fixty days before the 
return day of the faid procefs; and further, that if the defendant on 
fuch fervice of the fubpcena thall not appear at the return day, con- 
tajned therein, the complainant hall be at liberty to proceed ex parte. 


Xi.—1797, Fesrvary 13. 


It is ordered by the Court, that the clerk of the court to which an 
writ of error fhall be direéted may make return of the fame by tranf- 
mitting a true copy of the record, and of all proceedings in the caufe, 
under his hand and the feal of the court. 


XI.—1797, Aucust 7. 
It is ordered by the Court, that no record of the court be fuffered 

by the clerk, to be taken out of his office, but by the confent of the 

court ; otherwife to be refponfible for it. KR. 











ow 
XIl.—18c0, AucusT 15. : 
In the calf af Rangyficer Stead? comseeare, 3 ? 
Ordered, That the ‘plaintiff in error be at liberty to thow to the fa2 
tisfa€tion of this court, that the matter in difpute exceeds the fum of 
value of 2000 dollars, exclufive of cofts; this to be made appear OY by 


affidavit, on days notice to the oppofite party or their counfel 
in Georgia. Rule as to affidavits to be mutual. 


XIV.—1801, Avcust 12. 


Ordered, That counfellors may be admitted as attornies in this court - 
on taking the ufual oath. | 


/ awe 


XV.—1801, DECEMBER g. 


It is ordered, That in every caufe where the defendant in error fails 
to appear, the ‘plaintiff may proceed ex parte. 


. XVI.—1803, FesRuARY TERM.’ 
It is ordered, That where the writ of error iffues within 30 days be- 
fore the meeting of the court, the defendant in error is at liberty to» 
enter his appearance and proceed to trial; otherwife the caufe muft 
be continued. 
> 


XVII.—1803, Fasruary TERM. 


In all cafes where a writ of error fhall delay the dings on the 

judgment of the circuit court, and fhall appear to been fued out 

merely for delay, damages fhall be awarded at the rate of ten per centum 
per annum, on. the amount of the judgment. + 


'. XKVIIL—1803, Fesruary TERM. 


In fuch cafes where there exifts a real controverfy, the damages 
fhall be only at the rate of fix per centum per annum. In both cafes 
the intereft is to be computed as part of the damages, 


Cc 
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JUDGES 


OF THE 
SUPREME COURT OF THE UNITED STATS 
es 


‘, DURING THE PERIOD OF THESE REPORTS. 
& 


- 


‘THE HONORABLE JOHN MARSHALL, Carer Justicm 
The honorable WILLIAM CUSHING, : 

The honorable WILLIAM PATERSON, 

The honorable SAMUEL CHASE, ~ Associate — 


The honorable BUSHROD WASHINGTON, {  Jusricus, 


AND 


The honorable ALFRED MOORE. 
LEVI LINCOLN, Esquins, ATToRNEY-GENER4L. 
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Page 
Page 


Page 
” Page 


ERRATA, 


16, line 25, for Aquilar, read Aguilar. 

18, line 14, for Tabot, read Ta/bot. 

32, line 20, for’ arms of, read arms or. 

55, line 18, of the note, for judicioufly, read juducially. 
55, line 31, of the note, for any, read mye, 


Page 111, line 36, of the note, for inquiry, read injury. 
Page 152, line 17, of the note, for 1067, read 1267. 
Page 278, line 34, for did give, read did not give. 

Page 294, line 31, after fecond, infert cont, 

Page 308, line 7, for 1802 and 1801, read 1801 and i802. 
‘Page 310, line 2, for defendant, tead plaimtiff in error. 
Page 369, line 18, for Helty, read Herly. 

Page 370, line 11, for the, read de. 

Page 444, line 36, for Strolton, read Strottom, 





| Gomninae COURT | oc 


AU ra 801. . 


i 


TALsor. . 
v 


tg phi, = sg Saat 


en ed 
| - a: ater witecree-efi the Salvage allowed ~ 
which reverfed the decree. of the diftrigt fo, 4, United 
coutt of New-York fo far as it allowed falvage to the 7e~ wary. . 
captors of the thip Amelia and her cargo. ‘~ os © pen 
Reda The libel in the diftri& court was filed Novem th 2 
“ 799, by captain Talbot, in behalf of felf and, the 
* other officers Pond crew of the United ip 0 
the Conftitution, againft the fhip Amelia, her — 
niture and wee: 8 and fets forth: 


en Etienne Prevott, a French officer of marine, an Ted a ftate pet ¥ 
on board, befides the commander, eleven French ma , es eee 
That the libellant has been informed ¢ e being the he a 


demand for 


property of fome perfon to him unkn wn failed falvage, there 4 


Calcutta an Englifh port in the Ez ist bou capture mult be a 


fome in Europe; that upon her aid voyage fh fhe Mawful, and a‘, 
met with and captured by a French nationah bs 

led La So ieet Ghinicaded by L. wi he i . 
om the captain and crew of the Am Atheall the Probable canfz ie 


ting to her and her cargo . nd placed the faid facto A 


e Prevl and the faid French mariners, on. boar: board ture lawful. 


"of her, and ordered her to St. i he, for adjuditation, Where the 
38a good and lawful prize; and that the remained im#the *montot SF 


A 


z 





Tatsor full. and 
» SRIMAS: | Tibellant is advifed, 
| Wigs waceee 2 by the paticular laws 
gulated by po- and was to be confidered a 


ive hw, it 


Wee be deter * Witcreupoal he pra “afual rocefs, ke, acon 
Srlociples ‘  demnation ; or, in fh yl i » that 
general law. it may be on payment of fuch fal by law = 
Marine ordi- to be paid for the ar a . 
nantes of fo- its — 
reign countries, a . 

romulgated by Lhe claim and aniwenoe: I tic Seeman in be- — 
the executive, half of Mefirs. Chapéal Rouge and\Co, of Hamburgh, 
LE ran, owners of the thip Ameligiatid hereargo; ftated, That the 
Unied fees faid thip commanded by Ja e ht, as = 
may be read in failed on the 20th of Februa I 7198, from Hambu 
the courts of the atyoyage to the Regen s0r: =a fhe arrived fafe ; bin in 
Oaiced Sates. April, 1799, fhe ieft Calcutta bound to Hamburgh; that 
authentication “uaring her voyages 3 and. at the time of her capture by the 
or proof. Frenc » the her cargo belonged to Mefirs. Chapeau 
Dierein coh hee cand Cor Gitizens of Hamburgh, — xf ora the 

oe cee, Will be-wholly their propetty ; that on the 6th of Septem-’ 
rally “to be ber, on her voyage home, fhe was captured on the high 
proved as _#feas by a French ae te commanded by citizen Du-.. 
fads. bois, who took out after and thirteen of her crew” 


and all her papers, leaving on board the cl; te who was 
mate of the Amelia, the doétor,. 

That the French commander put 

a ordered her to St. Domingo, and 

es haere Amelia, while i efhon of ’ 
was captured, a a chic on “ind part, by the © 


faid fhip of war, itution, and brought into 

York. That th had eight carriage guns, it be. 
ing ufual for all n the ee di was mentienre to 
be'armed; even in Thatwthere be- 

‘ ihg peace between Fi Hang at the time of 
the firft capture, and alf od ge ited States and 
Hamburgh, and een the United States and France, 
the pofleflion of by the French, im the man-" 
ner, and for the pe ed im the faid libel, es 
therby the laws of nations, nor by'the laws of Frafice, — 
nor by thofeof theUnited States, Mier: the -of * 
the faid thip Amelia and her cargo, or make the fame liable” 


, 



























Rwy owe. - x 
Se 


a i 


rs i ‘a 

to. nation in Bac court of ‘Sdesivaty $ re the Tantok *s 

*. fame not therefore. be confidered as French proper- Sarwan. a 

be %% wherefore, he prays reftoration in likerplight as at the , os 
ye time of aR. by the Rt Conftitution, with colts and 





On the 16 » 1799, the diftridd jud ’ iene 

‘confent of re interlocutory pete, vi ae 

: , marfhal to fell the fhip and cargo, and bring the mo- a ie 
ae y into court; and that the cler sfhould pay half of the eee. 
~ — amoynt of fales tothi his givingfecurity to -. 
refund in d-fo > decree 5 and that the - ce 

clerk thould alf in his hands, together® i 

with all eofts  . 3 < 


Reerwirds, on the 25th of February, 1800, the judge i 
of the diftri€t. court made his final decree, direéting half » - opi 


of the grofs amount of fales of the fhip and cargo, with- _. Me a 2 


“© out any deduction whatever, to be paid to the a “> 
““s. forthe ufe of the officers and crew of ip Con a 
tion, to be diftributed according to the ac of 


Ae 


ngt a 


for the government of the navy of the United opie oe 
And that out of the pther moiety, the clerk fhould, pay’ i 
‘the officers of the court, and the proétors for the li ke oo 
and claimant, their taxed cofts and charges, and that the a 


refidue toute paid to whe owners of: the | A 














April, 1800, before judge Wathingtonand 
judge, the caufe was argued by B. Livingfton 
for the appellant, and Harrifon and, Hamil 

i»  fpondent; and on the gth -of April; 180 

court made the following decreé, viz. ~~" 


os That the decree of the diftri&t court; 
a ‘@ payment, by the clerk, of a moi 
yunt of ales to Silas Talbot, com M 

“ oka officers and crew of the {aid fhip ' 
“* erroneous, and fo far forth be reverfed without. 
“that is to fay, the court, eeonidcring the admiffion on Pak 





TatsoT “ the part 
e: “here by Jacob’ 
‘ ae » © faid aii, Amelia, rove hi 
** burgh property, and , 
“ to which the owners of a nie and carga: | 
‘‘ is in amity with the French pee the faid. 
* cargo could not, confiftently with ws: of 
« be condemned by the French as a la 2 
* therefore no fervice was rendered by 
« fhip of war the ness ae Oc 
*¢ officers or crew f, 
*.« Whereupon it i 
* the court, and it is*hel vate 
*‘ creed by the authority of the fame, that the = 
* part of the decree the diftri&t court, by 
“ moiety of the proceeds .is allowed to the 
“ officers Bessie aa ate pt sniene deve 


Wes And the court feriliek confidering ilies eircum- 
*¢ {tances of the prefent cafe from the and 
P oe, 


« re-capture ftated in the libel arid claim and.amiwer, and 
* that by the fale of the faid thip Amelia and her cargo, 
« made with the exprefs confent of the Wis erees on 
‘sand charges im this caufe bare: nearly all 
« that therefore the Qu 
the ees. Thereupo 
les ele 
ee of th iftri€ 
payment, by the clerk, to: the lent otto 
court, and to the ors of the libellant and claimant . 
« in this som veh taxed cofts and charges, out of 
“« the other y of ‘the faid proceeds, and. alfo.of the 
_ refidue of the faid laft mentioned moiety, after deduct- 
“ ing the cofts and charges aforefaid, to the owner or 
“ owners of the faid thip Amelia and her cargo, ‘oF to 
« their legal pemapiecentnnes, be and the fame 1s pePy 
affirmed. | 
an <¥ " 
Lo reverte. lle levee the libellant sae ic 


error to the, — court, and by confent of parties, 
the following ftatement of facts was annexed to the re- 


cord which came up. 











; i 


; “On the Gth6l September i in the fame year, the was 
% captured, while in the purfuit of her faid vo by 
the French national corvette La Diligente, L..J. Dubois . 
ae ce who took out her er and. part of her 
Seees| ogethe moft of » pers, and placed a 


nc 









ah ng to the laws of war. 


On the 15th of the fame month of Soxnoubes, the 
«¢ United States thip of war the Conftitution,, 
«ed by Silas Talbot, efquire, the libellant, fell in. with 
« and re-captured the Amelia, fhe being then in full. 
“ feffion of the French, and purfuing her,courfe fox 
as Domingo aceording to the orders received from 
« sit of theFreach corvette. 


© At "he time of the: -re-capture, the Amelia had eight 
«¢ iron cannon mounted, and cight wooden guns, with 
« which he left Calcutta, as before ftated. 


a 
fuch o So papers as 


in the caufe, t 






«and her ‘Gtgo appear 
“« Chapeau Rouge, a citizen of Ha Te din 
“ carrying on commerce in that place., om > “3 


« It is conceded that the republle, 4  Sednee and 
« the.city of Hamburgh are not in @ fate: of hoftility to 


| ‘ie « each other; and that Hamburgh*ig;to be confidered 


“ as neutral between the prefent. belligerent powers. _ 


»% The Amelia and her cargo, having be fent by | 


* captain. Talbot to New-York, were. there lled in 
 @ the diftriG court, and fuch proceedings were thereupon 
“had in that court, and the circuit court for that dif- 


“ tri€t, as may appear by the writ of error ae fe- 
* turn.” 


h failors pices nets, order." | 
con i ec ‘et 
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6 SUPREME COURT U5 cae 


The cauléwow: ae ed at 
pat t Sae one | 






1801, by Bayard 


Neioengptsnens Dallas, + Aire baie and Levy for the claimant. 


For the libellant three points were made. - i 
1. That at the timey-and under the circle 
the thip Amelia was liable to capturé by the law, : 
inftructions, to feize French armed vefléls, for the. px 
pofe of being b into port, and fubmitted to 1 
adjudication in the cotitts of the rs anes 





2. That Captain by this .¢; faved t 
fhip Amelia from co: ation in a beat A 
admiralty. res 


3- That for this deitod: upon abftracted price of 
equity and juftice, according to the law of nations, | ‘and 
the acts of congrefs, the re-captors are Eri to a com- 
penfation for falvage. ” Pere 

1. Had captain Talbot a right to feize the Amt, and 
bring her into port for adjudication ? ~~ ® wo 


The aéts of congrefs on this fubjeé. ought all tobe 
confidered together and in one view. This is the gene- 


pee” Pile ae 


The firft 2@ authorizing ¢ 
that of 28th May, 1798, re United States, wah 4 
. 120, Thé preamble recites that « whereas armed 
“ ‘fels failing son te or pretence of authority, yo 8 
“¢ republic of France, haye committed 7. gene on the 
« commerce of the ld Sas States,” &c. therefore, it is 
enacted that the prefident be authorized to inftruét and 
direct the commanders of the armed veflels of the United 
States “ to feize, take and bring into any port of the 
« United States, to be proceeded againft according to. the 
<< laws of nations, any fuch armed veffel, which fhall have 
« committed, or which fhall be found hovering om the 
* coafts of the United States, for the purpofe of com- 
¢ mitting depredations on the vefléls belonging to citi- 
* zens thereof; and alfo to re-take any fhip or veffel of 


ral rule of conftru€tion w eral =. in 


5 is ; 








| AUGUST, 1801. 4 


tek 1 


_ “any. citizen or citizens of the United States, which Tatsor 
« oy been captured by any /wch armed vefiel.” % 





a «Semana i 
’ ¢ : - r . 7 , 4 
The Amelia was “an armed veflel failing under autho- ~ ‘a 
« rity from the republic of France,” and if the had com- 
mitted, or had been found hovering on the coaft for the 
purpofe of committing depredations on the veflels of the 
citizens of the United States, fhe would have been clearly 
liable to capture under this act of congrefs. This aébis 
pentitled «* An act more effeclually to prote& the commerce 
«« and coafts of the United States ;” and by it the objects 
of capture are limited. to “ armed vefiels failing under b> 
« authority, or Pee of authority, from the. lic y 
«s of France, which fhall have committed, or which thall Z 
«be found hovering on the coafts of the United States, | 
“ for the purpofe of committing depredations,”. &c, » It a 
was foon perceived that a right of capture, fo limited, ¥ 
would not. afford what the act sae ray an effectual 
protection to the commerce of the United States. Con-. 
grefs, therefore, on the 9th July, 1798, atthe fame fel a 
fion, pafied the «* act further to protect the commerce of - ee 
“the United States,” (Laws United States, val. 4. pe iy 
163-).and thereby took off the reftriCtion of the former , 
aét, which limited captures to veflels having actually 
committed depredation, or which were hovering, on the 
coaft for that purpofe. This ac authorizes the. capture 
of any “ armed’ French veffél on the high feas,” and-if 
the Amelia was fuch an armed French veflel as is con- 
templated by this act, fhe was liable to capture, and: 
was the duty of captain Talbot to take her and, bring he 
into port. Another act was pafled at the fame feflion, 
on the 25th June, 1798, (Laws United States, vol. 4. p. 
148.) entitled « An aét to authorize the defence of poh 
« merchant veflels of the United States againft French 
“ depredations,” whichy as it conftitutes a. part of that. 
fyftem of defence and oppofition which the. legiflatures.. , 
had in view, ought to be taken into confideration. .Itee”* * "4 
enaéts that bo hahe veflels of citizens of the United > = 
States may oppofe and defend againtt any, int 
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or feizgure which thall be attempted « € commander 4y 
“< or crew of any armed veflel /aling wader. Brench colours, x 
<< or aéting, or pretending to ati, by, of under the authority is 
“ of the French republic,” and in cafe of att may fepel ei r a 
the fame, and fubdue and capture the vefiel, The court — F alta 






ndateb ah an ee ci 

of all the aéts of that, feffion upon fubjeét,. that it 
was not sho insaitiiapaedananeice’ sb act of July othe 
to reftri€t the cafes of seapture con ed by the aét of 


28th May, but to enlarge them. -The fpirit of t : 
ple was roufed;. rey: a more vigorous poe | 
more effectual to the aggreflions of ‘France, 
and the fpirit of fe with that of the p 
It cannot be fup that hayin; ui ay. fe the 
expreflion, “ armed 9 authority. 
“ Solbched of authority, from hes sepublic of France,” 
and in une the exprefhon, te, erie veflel failing 
« under Ancien Hi or acting, or pretending to act, 
“by, or under the authority of the ioe ublic,” 
. they meant to reftriét the cafes of capture, in uh, when 
ethey ufed the words “ any armed French veld” “on the 
contrary, the confidence in the national opinion was in- 
creafed, and further meafures of defence were adopted, 
inteading not to reeede from any. thing done before, but 
to amplify the oppofition. The aét of July was in addi- 
tion to, nat in derogation from, the act of May... Con- 
grefs evidently meant the fame defcription of veffels, in 
each of thofe aéts. aclikiga of laa under autho- 
“ rity, or pretence of authority, of ” and  arm- 
* ed veflels failing under: French ec “or aéting, or 
“ “pce \apbenare-vsnepe ef the French re 
“ lic,” anid armed French veflels,” muft be 
to be the fame. 
pie sak, Se 
If there is a difference no reafon can be given fori it. 
A veffel, in aftances of the Amelia, wasasca- © 
able of annoying our.comimerce as if fhe had beenown- || 
ed by Frenchmen.’ Her force was at the commandof 
France, and. there can be no doubt but fhe would have ~ 
captured any unarmed American that might 3 
in few way. Sherwas, therefore, one Af he Aiea ie tt that 
congrefs had ae ay Congrefs have 
the poverof dechiting wat. -They may declare a general _ 
war, or a partial war. So it may be a general maritime 
war, or a partial maritime war. * “at 
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cided that the fituation of this country | a. * 

7 SCs tance, was-that of a partial and limited war. The fub- 0 *" , 
; oe ftantial queftion here is, whether the cafe‘of the-Amelia a 
sss acafus belli—whether the was an obje€tof that limited ; 
4 war. The kind of war which exifted was a war againft all 

. § French force found upon the ocean, to feize it and bring 
i it in, that it might not injure our commerce. — It is | 
; eS cifely as if congrefs had, authorized the — all 
a French veffels, excepting thofe unarmed. If fuch-had 
. & been the expreflions, there could be no doubt of the right 3 
to The object of the war being to deftroy ae 
a armed force, and not French » it made , 

no difference in whom the abfolute property of the veffel 
was, if her force was under the command of France. 
Suppofe the Amelia had captured an American, by what 
nation would the capture be made ? by Hamburgh—or by 
France ? There can be nodoubt but the injury would be 
attributed to France. She was under French colours, 
armed, and to\every intent an object of the. partial war 
which exifted; and if fo, her cafe is governed by the 
rights of war, and by the law of nations, as they exift 
in a ftate of general war. : 


Perhaps it may be faid that this proves too much, and , 
that if true, the Amelia muft be condemned as prize.— ¥ 
a This would be true if the rights of a third party did not 3 
§ interfere. Having accomplifhed the objeét of the war, 
as it relates to this cafe, in wrefting from France the arm- 
ed force, we muft now refpect the rights of a neutral na- 
tion, and reftore the property to its lawful owner. But 
this is a fubfequent confideration. It is only neceflary a 
now to fhew that the capture was fo far a lawful act as 
to be capable of fifpporting a claim of falvage. . At firft 
+, & view the certainly prefented the appearance of fuch an 
m armed French fhip as the libellant was bound in duty to 
feize and bring in, at leaft for further examination. He 
had probable caufe, at leaft, which is fufficient to juftify 
the feizure and detention. But if the was liable to be 
‘condemned by France, being in the hands and poffeflion 
of the French, fhe was within the fcope of the war which 
exifted between the United States and France; fhe was 
within the meaning of the ac of congrefs.* 


S ower rm SF re. F J ”- 
ra z o 42 
: ee 


* Bayard.—What authority is there for American armed veffcls to re- 
capture Britith veffels taken by the French? 
B Chafe, Fufice, 
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The aét of July gives no new authority to re-capture 
American veflels; it only gives to private armed veflels 
the fame right, which the act of May gives to the public 
armed veflels, to make captures and re-captures. But 
the aét of May only authorizes the re-capture of Ame- 
rican veflels, ‘* which may have been captured by any 
fuch armed veflel,” i.e. by armed veffels failing under 
authority from the republigof France, and which fhall 
have committed, or be found hovering on the coafts for 
the purpofeof committing depredations on ourcommerce.” 
Yet the inftru€tions from the prefident were to re-capture 
all American veffels. Thefe inftructions thew the opinion 
of the executive upon the conftruétion of the aéts of*con- 
grefs, and for that purpofe they were offered to be read. 


The counfel for the claimant objected to their being 
read, becaufe they were not in the record. 


The counfel for the libellant contended they had a right 
to read them as matter of opinion, but did not offer them 
as matter of faét.+ ‘lhe court refufed to hear them. 


2. The fecond point is, that a fervice was rendered to 
the owners of the Amelia, by the re-capture, in as much 


Chofe, Fuftice-—“ 1s there any cafe where it has been decided in our 
“ courteghat fuch a re-capture was lawful?” 

* Te has been fo decided in the Englifh courts.” 

The counfel on both fices admitted that no fuch cafe had occurred in 
this country. 

+ Chafe, ‘Fufice —\ am againft reading the inftructions, becaufe I am 
againft bringing the executive into court on any occafion. It has been 
decided, as ] think, in this court, that inftructions fhould not be read. 

I think it was in a cafe of inftructions to the collectors. It was op- 
pofed by judge Iredell, and the oppofition acquiefced in by the court. 

Paterfon, Fuflice —The inftrucions can only be evidence of the opi- 
nion of the executive, which is not binding upon us. 

Marfall, Chiff Fuftice—I have no obje&ion to hearing them, but 
they will have no influence on my opinion. 

Moore, Fuptice-—Mr. Bayard can ftate all they contain, and they may 
be confidered as part of his argument. 

Bayard —May | be permitted to read them as a part of my fpeech? 

The Court.—Wc are willing to hear them as the opinion of Mr. Bayard, 
but not as the opinion of the executive. 

Bayard —\ acquiefce in the opinion of the court. My reafons for with- 
ing to read them were, becaufe the opinion of learned men, and men of 
feience, will always have fome weight with other learned men. And the 
court wou!d confider well the opinion of the executive before they would 
decide contrary to it. 
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as fhe was thereby faved from condemnationin a French Tatsoz 
v 


court of admiralty. , Seeman. 


ya 


To fupport this pofition, the counfel for the libellant 
telied on the general fyftem of violation of neutral rights 
adopted by France. 


In general cafes, when belligerents refpeét the law of 
nations, no falvage can be claimed for the re-capture of a 
neutral veflel, becaufe no fervice is rendered ; but rather 
a diflervice, becaufe the captured would, in the courts of 
the captors, recover damages and cofts, for the illegal cap- 
ture and detention. 


The principle upon which the circuit court decided is 
not denied; but it is contended that a fervice was render- 
ed by the re-capture. ‘To thew this, the counfel for the 
libellant offered to read the meflage from the prefident to 
both houfes of congrefs, of 4th May, 1798, containing 
the communications from our envoys extraordinary at 
Paris, to the department of ftate, and fundry arrets and 
decrees of the government of France, in violation of 
neutral rights, and of the laws of nations; and particu- 
larly the decree of the council of five hundred of 29th 
Nivofe, an 6, (Jan. 18, 1798,) which declares, ** That 
“‘ the character of veffels, relative to their quality of neu- 
“ter or enemy, fhall be determined by their cargo; in 
“ confequence, every veffel found at fea, loaded, in whole 
‘ or in part, with merchandize the production of England 
‘¢ or of her poffeflions, fhall be declared good prize, who- 
*< ever the owner of thefe goods or merchandize may be.” 


The counfel for the claimant objected to the reading of 
thofe difpatches, becaufe they were matter of faét. No 
new faét can be fhewn on the writ of error. Neither the 
pleadings, nor the ftatement of facts accompanying the 
record, give notice of introducing this new matter. By 
the ad of congrefs, vol. 1. p. 60, 61; a ftate of the cate 
muft come up with the record; and is conclufive on this 
court. 3 Dal. 321, Wifcart v. Dauchy. ib. p. 327, 
Elifworth, chief juftice, faid; a writ of error removes only 
matter of law. Arrets and decrees of foreign govern- 
ments, are matters of fact, and muft be proved as fuch, 
and the court can not notice them unlefs fhewn in the 
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pleadings, admitted or proved. 1. P. Wis. 429, 431. 
Freemiult v. Dedire. Douglas, §57- Bernardi v. Mote 
teaux. The fame cafe in the 2d edition, p. 575 to 579. 
In that cafe the court could not take notice of the arret 
of July, 1778, as it had not been given in evidence at 
the trial. 


The general conduct of France is a matter of fact, 
which can only be noticed by the fovereign of the ftate. 
Judgment upon a writ of error muft be upon the fame 
facts upon which the judgment below was predicated. 
3 Bi. Com. 405. (Williams's edition 407.) 8. Term Rep. 
438, 434, 566. If it is matter of law, it is not fuch 
law as is binding upon this court, and therefore they 
cannot officially take notice of, it. Foreign laws muft be 
proved as facts. 3 Woodefon 306. 2 Eq. ca. ab. 289, 476. 
2. Salk. 651. Wayv. Yally, 6 Mod. 195. fame cafe. Cowp. 
174, 175, AMoflyn v. Fabrigas. The law mutft be given 
in evidenge. Bos. & Pul. 171, 175, 138. 8 Term Rep. 
566. Faéts cannot be adduced to contradi& the record. 
8 Term Rep, 438. In 2. Rob. 126. ( American ed. ) the 
Providentia. Dr. Scott relied on the king’s inftruétions, 
but-that was becaufe the king has the power of war and 
peace. 


A ftate of the cafe is like a fpecial verdi€t; nothing 
new can be added to it. 


In 1, Rob. §7. The Santa Cruz. Dr. Scott required 
the ordinances of Portugal to be proved, and evidence 
of the decifions of their tribunals upon them. 


On the contrary, it was faid by the counfel for the libel- 
lant, that this cafe differs from evidence offered to a jury. 
In chancery, if evidence is not legal the chancellor will 
hear it, but,will give it no weight. The pamphlet con- 
taining the difpatches is offered to be read, not to fhew 
what are the municipal laws of France, but what is the 
law of nations in France; to fhew how it has been modi- 
fied by that government. We are before this court as a 
court of admiralty, and not as a court of common law. 
Alithe world are parties to a decree of a courtof admiralty. 
Bernardi v. Motteux. Doug. 560 or 581. ‘This court is now 
to decide by the law of nations, not by municipal regu- 
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lations. All the cafes cited againft us are cafes in com- 
mon law courts. But courts of admiralty take notice of 
foreign ordinances which affect the law of nations, with- 





out their being fhewn in evidence. 1 Rob. Englifh ed. , 


341. American ed. 287. The Maria. and 1 Rob. Englifh 
ed. 368. American ed. 304 fame cafe. 


The objeét in reading thefe difpatches is to fhew that 
the law of nations was not refpected in France ; that the 
conftruction of their courts of admiralty was fuch that 
their decifions could not conform to the law of nations; 
that the law of nations has been fo modified in France 
that there was no certainty of indemnity for neutrals, 
and that by the decrees and arrets of that government, 
the Amelia would have been condemned. ‘They are of- 
fered as the official communications of our authorized 
agents abroad to the executive, and by that department 
communicated to congrefs, and publithed in conformity 
to an act of congrefs (4. vol. p. 239-) for the information” 
of the citizens of the United States. This aét of con- 
grefs has made them proper evidence before this court, 
who are therefore bound to notice them. On the fub- 
ject of admitting foreign ordinances ina court of admi- 
ralty no difficulty ever occured. The objections are only 
to private municipal regulations. Such, it is admitted, 
muft be proved as facts, but not when they are offered 
as explaining the law of nations. In 1 Rob. American ed. 
288. (The Maria.) this very decree is cited; and it is 
immaterial to us whether we read it out of the difpatches 
or out of the book which the oppofite counfel have al- 
ready cited for other purpofes. By the fame rule that 
they read pages 57 and 126, we may furely read page 
288. 


On the part of the claimant it was replied, 


4 

That this decree is not an a& of congrefs, nor the 
law of nations, but fimply a law of France. ‘The record 
is confined to the faéts which originally came up with 
the writ of error, or fuch as may afterwards be procured 
upon a fuggeftion of diminution. It is admitted that in 
equity, on an appeal to the houfe of lords, nothing new 
can be received. And nothing ought now to be read 
which was not before the circuit court, or which that 
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court was bound to notice. In the cafes cited by the op- 
pofite counfel the arrets were read by confent. A com- 
men law court is as much bound as a court of admiralty 
to take notice of the law of nations, on a aueftion where 
that law applies; .and the rules by which common law 
courts are bound, as to evidence of the law of nations, 
are equally binding on courts of admiralty. 


The court {uffered the difpatches, and decrees of France, 
to be read, but referved the queftion, whether they ought 
to be confidered in their decifion of this caufe, until the 
whole argument of the cafe fhould be finifhed. 


The counfel for the libellant proceeded in the argument 
on the 2d point. 


The decree of 18th of January, 1798, was not re- 
pealed till the 14th of December, 1799, and confequently 
was in full force at the time of the capture on the 6th 
of September, 1799. The facts ftated in the appendix 
to 2d vol. of Robertfon’s reports, fhew that the French 
had difcarded the law of nations, and that their conduct 
fowards neutrals had been fuch as to exclude every pof- 
fibility of efcape. So notorious was this conduct that 
fir William Scott makes it the ground of his decifion i in va- 
rious cafes. 


It is not ne¢eflary to fhew that the Amelia would cer- 
tainly have been condemned. ‘To entitle to falvage it is 
only neceffary to fhew that fhe was in a better condition 
by the re-capture. Her cargo was the production of the 
poffeflions of England, and therefote by the decree of 
18th January, 1798, was liable to condemnation. - The 
general conduct of France and of the French courts of 
admiralty towards neutrals has been repeatedly adjudged 
by Sir Wiiliam Scott a good ground for falvage. 1 
Rob. 232. (The Two Friends ) 2 Rob. 246. _— War On- 


Jean. ) 


gdly. But without reforting to the general principle 

of a fervice being a ground for falvage, we claim it un- 
der the exprefs terms of the act of congrefs of the 2d of 
- March, 1799, entitled “ an act for the government of 
the navy of the United States,” §. 7. vol. 4. p. 472. by 
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which it is enaéted “ that for the fhips or goods belong-  Tatnor 

« ing tothe citizens of the United States, orto the citi- . * 

« zens or fubjeéts of any nation in amity with the , — 
«* United States, if re-taken from the enemy within twen- 

“ ty-four hours, the owners are to allow one-eighth part 

«“ of the whole value for falvage, &c. and if after nine- 

“ ty-fix hours, one half; all of which isto be paid with- 

out any deduction whatfoever.” 


In the cafe of Ba/s and Tingey it was decided by this 
court that France was to be confidered as an enemy. The 
cafe of the Amelia comes within the very words of this 
act of congrefs. She is a fhip belonging to.citizens of 
a nation in amity with the United States, re-taken from 
the enemy after a pofleflion of ninety-fix hours. 


By the ad of congrefs of 25th Fune, 1798, vol. 4. fp. 
149, 150. property of American citizens, re-captured 
by armed merchant veflels, is to be reftored on the pay- 
ment of not lefs than one-eighth, and not more than one- 
half for falvage. And by the adof 3d March, 1800, not 
lefs than one-fixth is allowed on re-capture by a private 
armed veflel, and one-eighth by a public fhip of war. 


If then the re-capture of this veffel was a lawful ad, 
and if fervice was rendered thereby to the owners, the 
re-captors are entitled to falvage, and the rate of that 
falvage is by the act of congrefs fixed at one-half of the 

. value of the fhip and cargo. 


On the part of the claimant it was faid, that if France 
and America were at peacé, the re-capture was noqau- 
thorized by the law of nations. The claim of falvage 
muft reft on two grounds. 


1. A right to interfere. 
| 2. A benefit conferred on the owners. 


1. It is admitted that a belligerent has a right to detain 
a neutral veffel and carry her into port for the purpofe of 
examination. The pofleflion of a belligerent muft, by 
third parties, be confidered as lawful, whatever may be 
the motive or intent of fuch pofleflion. 2 Woodefon 
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424. The belligerent has a lawful right to fearch met- 
chant veffels, and this right cannot be confidered as in- 
jurious to the fair neutral trader. Refiftance to fuch 
fearch is unlawful, and fuch refiftance, a tefcue, or an 
efcape, are fuflicient caufes to condemn the neutral vef- 
fel. Vattel. B. 3. 6.7. §. 114. p. 507+ 1 Rob. 304. ( The 
Maria. ) 


The a&t of the re-captor’s, then being in aid of the 
unlawful refiftance of the neutral, muft in itfelf be ille- 
gal. ‘Lhe courts of the.captors only are competent to de- 
cide the queftion of prize or no prize. American citizens 
have no right to interfere, and wreft the neutral veflel: 
from the poffefhon of the belligerent. 


The French have been reprefented as pirates, Aoffes hu- 
mani generis. Butif France has waged fo general a war 
on neutral property, has not England done the fame ? 


We find in their courts, that when a benefit is to accrue 
to Britith fubjeéts, by fuch a decifion, they decide that 
France muft be prefumed to refpeét the law of nations 
and to decree rettitution; 1 Rod. 84, 35. (The Betjey. ) 
7 Term Rep. 695. Geyer v. Aquilar ; but when falvaye is 
to be given to Britifh re-captors of neutral property, then 
it appears that Frrnce has loft all regard tor the law of 
nations, and there is no chance of efcape from her courts 
of admiralty. 1 Rob. 232. (The Two Friends.) 2 Rod. 
246. (The War Onfkan. ). 


But it is contended that the courts of France would 
haveedecided according to the decree of 18th January, 
1798, and not according to the law of nations. ‘This is 
not to be prefumed; but if it was, however tyrannical 
the conduct of a belligerent may be, no neutral can law- 
fully interfere, unlefs the herfelf is injured, or her pro- 
perty or rights are affeéted; and even then individuals 
cannot aét. ‘Theinjury muft be redrefled by the govern- 
ment in the way of negociation or war. -What was the 
conduct of our government in fuch a cafe? It firft chofe 
to negociate, and then to prepare for war. At the time 
the negociation was begun, all the injurious decrees were 
in force, full in the view of the legiflature, who autho- 
rized cettain meafures of hoftility: but no citizen could 
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go one ftep beyond what was authorized. ‘The liability 


of the Amelia to condemnation in a French court of ad- 
miralty, created no right in captain Talbot to captute her, 
even if that condemnation was certain. But the faéts 
of this cafe do not warrant fuch a conclufion. The faét 
ftated is that “the fhip Amelia failed from Calcutta in 
« Bengal in the month of April, 1799, loaded with a car- 
“go of the product and manufactory of that country.” 
What country ? Bengal; but Bengal is not ftated to bé 
one of the poffeffions of England. Not long fince the 
province of Bengal was in pofleffion of fovereign princes ; 
but it does not appear how far they have been fubdued by 
the Englith. It is trué that the libel fpeaks of Calcutta as 
being an Englifh port in the Eaft-Indies, but it does not 
follow that the whole country of Bengal has been fub- 
jected to the Britifh power. Befides it is not the port 
from whence the veffel fails which taints the cargo, but 
its quality, as being the produétion of an Englith poffef- 
fion. Hence it does not appear that the Amelia was lia- 
ble to condemnation under the deeree of 18th January, 
1798, and we cannot prefume that fhe would have been 
condemned. ‘The French captors did not pretend fhe was 
liable under that decree, but fent her in to be judged ac- 
cording to the laws of war; that is, according to the law of 
nations as applicable to a ftate of war; and there: being 
no faét ftated to the contrary, we are to fuppofe that fhe 
would have been fo judged, and not otherwife. To have 
interfered on our part to prevent this would have been a 
juft caufe of hoftilities againft us. No citizen ought to 
be allowed to come into our courts to claim a reward for 
an act which hazards the peace of the country. 


If benefit be the criterion of falvage, then the greater 
the fervice, the greater ought to be the falvage. But if 
the conftruction, given by the oppofite coufel, to the aét 
of 2d March, 1799, be correét, then the fame falvage is 
due for the re-capture of a clear neutral, as of a belliger- 
ent. And yet in common wars no falvage at all is due for 
the re-capture of a neutral. 


Every neutral nation has a mght to choofe her own 
manner of redrefs. "We have no right to interfere, or to 
decide how far her veffels are liable to condemnation un- 
der French decrees. She may be willing to truft to the. 
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chances of acquittal or indemnification. We have ne 
right to legiflate upon the property’ of a foreign inde-~ 
pendent nation, and te fay that we will, whether you 
confent or not, refcue your veflels from the French, and 
then make you pay us falvage. Vattel. B. 2. ch. 1. §. J+ 
p- 123. If ana, intended folely for my benefit, is ad- 
vantageous to another, I am not entitled to reward. 2 
Rob. 23, 24. ( The Vrybeid. i In order to ground a claim 
of falvage, the danger of the property muft have been 
not hypothetical, but abfolute ; not diftant and-uncertain, 
but immediate and imminent: the aét of faving muft 
have been done with that fole intent, and muft have been 
attended with labour, lofs, expenfe or hazard to the 
falvor. The Amelia was taken by captain Tabot, and 
libelled as a French veflel; his objeét was not to fave a 
neutral, but to capture a belligerent. Under fuch a 
miftake he might have a right to examine her further, 
but the moment fhe proved to be neutral property he 
ought to have releafed her. His miftake can be no ground 
for a claim of falvage. It is a mere juftification of an 
act of force, and as fuch may fave him from the pay- 
ment of damages and cofts. In this cafe there was no 
danger to the property, no trouble in faving it, nor any 
intention to benefit the owners. In Beawes Lex. mer. 
vol. 1. p. 158, it is faid that to fupport a claim of fal- 
vage, the veflel muft be in evident hazard, and muft be 
faved by means ufed with that fole view. ' 


The owner was a citizen of an independent nation, 
and ought to have had his ele€tion. Where is the law 
or the authority that allows falvage te one belligerent 


taking from another the property of a neutral? By the © 


{tate of the cafe this veflel was neutral as to all the belli- 
gerent powers. If the captor had applied for her, the 
muft have been given up, upon the authority of the cafe 
of Glofs and Gibbs, 3 Dal. 6. without any compenfation 
for re-capture. Among the cafes cited, the only one againft 
us is 2 Rob. 246. (The War On/kan. ) In that cafe fir Wil- 
liam Scott fays, that ‘ /ately” it has been the practice of 
his court to give falvage on re-capture of neutral pro- 
perty out of the hands of the French; but that fuch is 
not the modern practice of the law of nations; and up- 
on this plain principle, that the liberation of a clear neue 
tral from the hand of the enemy, is no effential fervice 
rendered to him; in as much as that fame enemy would be 
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compelled by the tribunals of his own country, after he 
had carried the neutral into port, to releafe him with 
cofts and damages for the injurious feizure and detention. 
But in that very cafe, however, we fee that he might 
fhortly change his courfe of decifions on that fubjeét, fo 
that very probably, had that cafe been decided in the 
next term, it would have been decided differently. No 
judge has a right to decide upon the departure of other 
nations from the law of nations, whatever evidence of 
fuch departure he may poflefs. There will be a variance 
in the decifions of the lowér courts; it fhould, therefore, 
be put upon fuch a footing as ‘to make it clear and plain 
to all the judges of the inferior courts. This decifion of 
fir William Scott is a creature of his own,. which he 
himfelf promifes to change when the fituation of affairs 
will allow. > 


Sir William Scott gives falvage exprefsly on the ground 
of fervice rendered, on account of the kind of hoftility 
which France exercifed towards neutrals. But in this 
cafe the ftatement of facts excludes the idea of hoftility 
between France and Hamburgh. ‘The law of nations 
gave no right to re-capture. The authority under the 
acts of, congrefs muft be conftrued ftri€tly, and confined 
to their exprefs provifions. Neither the executive, nor 
individuals, nor the courts have a right to alter them. 


So far as war is not authorized by congrefs there is 
peace. It was not contemplated by any aét of congrefs 
that our veflels fhould capture Hamburgh veffels. The 
mifchief to be remedied by the a€t of May was that the 
{mall armed veffels of France were hovering on our coafts 
and taking our veffels almoft in our ports. The act of 
congrefs has completely met the evil, by authorizing the 
capture of fuch French vefiels as had taken, or were 
found hovering for the purpofe of taking our veffels. 
This aét, therefore, does not-authorize the capture of a 
Hamburgh veffel. There is no law which authorizes a 
capture for two purpofes, viz. to be condemned as a 
French veflel or to be fubjeéted to falvage as a neutral. 
The Amelia was not navigating under the authority, or 
pretended authority of France. She was engaged ina 
Jawful trade. But if the Freneh took poffeffion of her 
under fufpicion of unlawful trade, that gave us no au- 
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thority to take her from the pofleflion of France, the pro- 
perty,.under the law of nations, not being changed. 
The taking being unlawful can fupport no claim of fal- 
vage. 


The act of July, 1798, authorizes only the capture 
of armed French veflels, and confines the cafes of re- 
capture to the fhips or goods of citizens or refidents of 
the United States. The capture can only be juftified by 
the doubtful charaéter of the veffel, and as foon as that 
was known to be neutral, capt. Talbot ought to have dif- 
miffed her; the detention afterwards was unlawful and 
will not juftify a decree for falvage. This veflel, it is 
true, might have been ufed to diftrefs our commerce, and 
this might poflibly be an excufe for detaining her, or 
even difmantling her, but will not entitle him to falvage. 


If this veffel was lawful prize to France, then France 
has a claim for indemnity; but as fhe has made no claim 
we muft prefume the veflel would have been reftored by 
her to the owners. 


The aét of congrefs of March 2, 1799, upon which 
the counfel for the libellant rely, does not contemplate a 
cafe like the prefent, ‘That is a permanent law, not made 
for the prefent war only, but intended to. apply to all 
future wars. It could not therefore intend to give fal- 
vage on the recapture of a-neutral from a belligerent, 
which is not given by the law of nations, and which, it 
is allowed on all hands, is given this war, for the firft 
time, only on account of the conduc of France towards 
neutrals, and will ceafe when that conduét fhall be alter- 
ed. Befides, it would give the fame reward for taking 
the property of a neutral out of the hand of his friend, 
as out of the hand of his enemy. The word ‘ enemy” 
in the 7th fection of that aét, means the enemy of us 
and our ally whofe veffel is re-captured by our armed vef- 
fels—and not our enemy who is the friend of our ally. 
If then this is not a ftatutory cafe of falvage, we muft 
recur to the queflion of benefit. .In the court below 
they relied wholly on the aét of congrefs. Not a word 
was faid refpeéting the fervice rendered. Let us then 
confider the claim of guantum meruit. 'To fupport this, 
there muift be, 
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_a~ A lawful confideration, and 
2. A contract exprefs or implied. 


To make the confideration lawful, it muft be permit- 
ted by law; a fortior: it mutt not be contrary to law. 


It is not authorized by our law to take the property of 
a neutral out of the pofleflion of his friend, and it is in 
direct oppofition to policy, as it tends to commit the 
peace of the country. 


It is not alledged that there was any exprefs contraét ; 
and a contract. cannot be implied, becaufe the intent with 
which fhe was taken, viz. to be condemned as a French 
armed veffel, excludes the idea. _ Nor can an implied con- 
tra&t be raifed on the retaining her, becaufe that was a 
ftate of durefs, which cannot be. made the ground of a 
reward. ' 


But if this‘cafe is to be confidered upon a quantum 
meruit, then the amount of falvage muft depend upon 
the danger and the exertion. 1. Rod. 151. (The St. 
Bernardo, ) and 1. Rob, 240. (The Two Friends.) It is 
faid that in cafes of unauthorized capture or re-capture, 
the property goes to the crowns 2. Rob. 45. (The 
Princefja,) and it is fometimes referred to the court to 
fix the reward of the captors. It follows then that the 
property goes to the government, and they alone can fix 
the reward. But our code gives no right to falvage in 
this cafe, nor does the ftate of hoftilities between the 
two countries, as difclofed on the record, ‘juftify it. 
But if the decree,-and the notoriety of the miicondu& 
of France, are to be admitted to prove a benefit confer- 
red, who can fay it was worth 94,000 dollars; the half 
of the grofs amount of fales of the fhip and cargo? 
Neither the fervice rendered, the danger to the property, 
nor the exertion in faving it, can juttify fo enormous a 
reward. 


The decree of France might be only in terrorem, and 
fo no danger. If the Amelia was not liable to condem- 
nation in the French courts, then no fervice was render- 
ed, and confequently no falvage ought to be allowed. 
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But if fhe was liable to condemnation, then the re- 
capture is a violation of the rightsof France. 


If France violates the laws of nations, it is no jufti- 
fication of a violation of them on our part. An illegal 
power to take, given by France to her cruizers, does not 
authorize us to re-take. 


In the cafe of Bafs v. Tingey, Feb. term, 1800, in the 
fupreme court of the United States, the reafoning of the 
court feems to admit that the aét of 2d March, 1799, 
will not apply, in the prefent ftate of hoftilities, to re- 
captures oft the veffels of nations in amity with the United 
States, unlefs the owners are refidénts of the United 
States; becaufe there could be no lawful re-capture of a 
neutral from the hand of a belligerent. 


Fudge Moore, in delivering his opinion in that cafe fays, 
‘¢ It is however more particularly urged, that the word 
“< enemy” can not be applied to the French ; becaufe the 
“¢ fe€tion, in which it is ufed, is confined to fuch a ftate 
*¢ of war, as would authorize a re-capture of property be- 
“ longing to anation in amity with the United States, and 
“ fuch a ftate of war does not exif? between America and 
** France. A number of books have been cited to furnifh 
** a gloflary on the word enemy; yet, our fituation is fo 
“ extraordinary, that I doubt whether a parallel cafe 
«« can be traced in the hiftory of nations. But if words 
‘are the reprefentatives of ideas, let me afk by what 
«« other word the idea of the relative fituation of America 
“and France could be communicated, than by that of 
*¢ hoftility or war ? And how can the characters of the 
“‘ parties engaged in hoftility or war, be otherwife de- 
«‘ {cribed than by the denomination of « enemies.” It is 
‘for the honor and dignity of both nations, therefore, 
“that they fhould be called enemies; for it is by that 
« defcription alone, that either could juftify or excufe, the 
« {cene of bloodthed, depredation and confifcation, which 
“has unhappily occurred; and, furely, congrefs could 
‘¢ only employ the language of the act of June 13, 1798, 
** towards a nation whom fhe confidered as an enemy.” 


* Nor does it follow that the aét of March, 1799, is 
*¢ to have no operation, becaufe all the cafes in which it 
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#« might operate, are not in exifience at the time of paflin 
«it. During the prefent filitiee it affe&ts the cake 
sof re-captured property belonging to our own citizens, 
*¢ and in the event of a future war it might alfo be ap- 
s¢ plied to the cafe of re-captured property belonging to 
“a nation in amity with the United States. 





And in the fame cafe, Judge Wathington obferved, 
« that hoftilities may fubfift between two nations, more 
« confined in its nature and extent; being limited as to 
* places, perfons and things; and this is more properly 
s* termed imperfect war; becaufe not /olemn, and becaufe 
“ thofe who are authorized to commit hoftilities, a& under 
s¢ fpecial authority, and can go no further than to the extent 
“ of their commiffion.” And again he fays, « It has like- 
s¢ wife been faid thatthe 7th fection of x a&t of March, 
*© 1799, embraces cafes which according to pre-exifting 
‘* laws, could not then take place, becaufe no authority 
« had been given to re-capture friendly veffels from the 
“French, and this argument was ftrongly and forcibly 
“¢ prefled. 


s¢ But becaufe every cafe provided for by this law was 
“ net then exifting, it does not follow that the law fhould 
« not operate upon fuch as did exift, and upon the reft 
s¢ whenever they fbould arife. It is a permanent law ems 
« bracing a variety of fubjeéts ; not made in relation to 
“the prefent war with France only, but in relation to 
«¢ any future war with her, or with any other nation. It 
‘¢ might then very properly allow falvage for re-capturing 
& of American veflels from France, which had previoufly 
«been authorized by law, though it could not immedi- 
“ ately apply to the veflels of friends ; and whenever fuch 
“ a war fhould exift between the United States andFrance, 
“¢ or any other nation, as, according to the law of nations, 
“ or {pecial authority, would ju/tify the re-capture of friend- 
$6 ly veffels, it might on that event, with fimilar propriety, 
‘ apply tothem; which furnifhes, I think, the true con- 
s ftruction of the aét.” 


«The opinion which I delivered at New-York, in 
“¢ Talbot v. Seeman, was, that although an American vef- 
*¢ fel could not juftify the taking of a neutral veffel from 
* the French, becaufe neither the fort of war that fub- 
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« fifted, nor the fpecial commiffion under which the Ames 
* rican ated, authorized the procecding; yet that the 
* oth fection of the aét of 179, applied to re-eaptures 
‘‘ from France, ‘as an enemy, in all cafes authorized by cons 
*< gre/s. And on both points my opinion remains yun+ 
«‘ fhaken; or rather has been confirmed by the very able 
‘¢ difcuflion which the fubjeét has lately undergone in 
s¢ this court, on the appeal from my decree.”*: 


Similar fentiments were alfo expreffed by Judge Chafe 
and Judge Paterfon in the fame cafe. From thefe opi« 
nions it feems clearly to refult that the a&t of March 2d 
1799, can not be the rule of falvage in this cafe. 


On the. part of the libellant it was ftated in reply, as to 
the admifhbility of the difpatches from the American en- 
voys, and the French arret of 18th January, 1798, that 
courts of admiralty will always take notice of fuch laws 
of foreign countries as go to modify or change the law 
of nations, and are not bound by the fame rules of evi« 
dence, as courts of common law. 1. Dal. 364~ Loft. 631. 
Doug. 619. 622. 649. 650. 554. The oppofite counfel 
have cited and relied on Robertfon’s reports to fhew what 
was the ancient law of France, and furely we have as 
good a right to cite the fame book to fhew what is the 
prefent law of France. In 1 Rob. 288. (The Maria, ) 
this arret of France is cited and argued upon by the judge. 


The cafes cited by the oppofite counfel to fhew that 
foreign laws mutt be proved as faéts, are all cafes at com- 
mon law, or relate to the mere municipal laws of a foreign 
country ; and are not fuch as go to modify or explain the 
law of nations, as that country has adopted it. 


The cafe in P. Williams refers to a municipal law 
which had no conneétion with the law of nations. The 
fame obfervation applies to the cafes from 6 Mod. and 2 
Salk. No cafe can be produced where a law of a foreign 
country, authenticated as this is, by an aét of the legifla- 
ture of our country, has been refufed to be confidered by 
a court. 


* This cafe of Talbot v. Seeman, was argued once before, in this court, 
at Philadelphia. 
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As to the obje€tion that the cargo does not appear to be 
the production of England or her poffeffions, becaufe there 


is no evidence that the whole of the province of Bengal Hs 


has been fubjected to the dominion of England; it may 
be fufficient to obferve, that the libel and anfwer admit 
Calcutta to be an Englifh port, and the cafe ftated fays, 
the veffel failed from Calcutta in Bengal, loaded with a 
cargo of the produé&t and manufactory of that country. It 
being admitted that Calcutta is an Englifh port, and that 
the cargo was the production of that country, it follows, 
unlefs the contrary is clearly fhewn in evidence, that the 
cargo was the product of an Englith poffefhion. 


It is faid that there is no evidence that France carried 
her unjuft decrees into execution, and that they might 
only be enacted in terrorem. But the fact is notorious to 
all the world. Congrefs have exprefsly declared it in the 
preambles of their acts. ‘The whole fyftem of hoftility 
is founded upon it, and can be juftified on no other 
ground. They have further declared it by ordering the 
difpatches to be publifhed and diftributed among the ci- 
tizens of the United States, for their information. It 
would be ftrange if this court fitting here as a court of 
the law of nations to try a caufe in which all the world 
are parties, fhould be the only perfons in the world 
ignorant of the fact. 


The general principle is admitted that falvage is not 
due for the re-capture of a neutral from a belligerent, 
and for this reafon that by the law of nations the neutral 
would be reftored by the captor with damages and cofts. 
But ceffante ratione, ceffat lex. And it follows by powerful 
inference that if the captor would not have reftored the 
neutral with damages and cofts, falvage ought to be al- 
lowed. ‘To bring the Amelia within this inference, it is 
only neceffary to fhew that fhe would not have been re- 
ftored with damages and cofts. If the court fhould take 
into confideration the arret of 18th January, 1798, and 
the faét that the cargo was the production of an Englith 
poffeflion, there is no doubt but, inftead of being reftored 
with damages and cofts, fhe would have been condemned 
and totally loft to the owners. Is no falvage due for fo 
certain and fo fignal a benefit ? 





Ta.sot 
pat 
SEEMAN. 





TasBoT 
v. 
Seeman. 


nye 


26 SUPREME COURT U. S. 


It is faid that unlefs falvage is exprefsly given by the 
aét of congrefs, it can only be claimed upon a contract, 
either exprefs, or implied. This is not the cafe. The 
claim of falvage upon re-capture never is fuppofed to 
arife ex contraflu. It is given as a reward for the benefit 
received, and where there is no exprefs ftatute upon the 
fubje&t, the amount is to be regulated, not by the labour 
or hazard of the re-captor,. nor by his intention to confer 
a benefit, but by the {uppofed amourtt which the owner 
would have been willing to give for the refcue of his 
property. Woodefon, 423. In 1 Rob. 234. 235. (The Two 
Friends, ) the rule of falvage on refcue is faid to be quan- 
tum meruit. And in the fame cafe, p. 232, fir W. Scott 
fays, “ It has been flightly queftioned in the a& of court, 
« (which contains the expofition of faéts given by both 
“ parties) whether there was fuch a ftate of hoftilities be- 
“ tween America and France as to raife a title of falvage 
“ for American goods retaken from the French. But 
“ this point has not been purfued in argument; and in- 
« deed | fhould wonder if it had, after the determinations 
«¢ of this court, which have in various inftances, decreed 
“ falvage in fimilar cafes. It is not for me to fay whe- 
«“ ther America is at war with France, or not; but the 
« conduct of France towards: America has been fuch de 
“« faéio, as to induce American owners to acknowledge 
“the fervices by which they have recovered their thips 
«‘ and cargoes out of the hands of French cruizers by 
“ force of arms.” 


In the'cafe of Bas & Tingey, the queftion was not ar- 
gued, whether falvage could be claimed upon the re-eap- 
ture of aneutral, on the ground of benefit rendered ; and 
therefore the opinion of the court in that cafe does not 
militate with our claim. 


Auguft 11th. Marfball¥ Chief Fuflice, delivered the 
opinion of the court. 


This is a writ of error to a decree of the circuit court 
for the diftri€t of New-York, by which the decree of 
the diftrict court of that ftate, reftoring the fhip Amelia 
to her owner on the payment of one-half for falvage, was 
reverfed, and a decree rendered, directing the reftoration 
of the veflel without falvage. 
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The faéts agreed by the parties, and the pleadings in 
the caufe, prefent the following cafe : 


The fhip Amelia failed from Calcutta in Bengal, in 
April, 1799, loaded with a cargo of the produé&t and ma- 
nufactory of that country, and was bound to Hamburgh. 
On the 6th September fhe was captured by the French 
national corvette La Diligente, commanded by L. J. Du- 
bois, who took out the captain, part of the crew, and 
moft of the papers of the Amelia, and putting a prize 
mafter and French failors on board her, ordered her to 
St. Domingo to be judged according to the laws of war. 


On the 15th of September the was re-captured by cap- 
tain Talbot, commander of the Conftitution, who ordered 
her into New-York for adjudication. 


At the time of the re-capture, the Amelia had eight 
iron cannon, and eight wooden guns, with which the left 
Calcutta. From the fhips papers, and other teftimony, 
it appeared that fhe was the property of Chapeau Rouge, 
a citizen and merchant of Hamburgh; and it was con- 
ceded by the council below, that France and Hamburgh 
were not in a ftate of hoftility with each other, and that 
Hamburgh was to be confidered as neutral between the 
prefent belligerent powers. 


The diftrit court of New-York, before whom the 
caufe firft came, decreed one-half of the grofs amount of 
the fhip and cargo as falvage to the re-captors. The 
circuit court of New-York reverfed this decree, from 
which reverfal, the re-captors appealed to this court. 

* 


The Amelia was libelled as a French vefiel, and the 
libellant prays that fhe may be condemned as prize; or, 
if reftored to any perfon entitled to hers the former own- 
er, that fuch reftoration fhould be made on paying fal- 
vage. The claim and anfwer of Hans Frederick Seeman, 
difclofes the neutral character of the veffel, and claims 
her on behalf of the owners. 


The queftions growing out of thefe facts, and to be de- 
cided by the court, are— 
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Tatzor Is captain Talbot, the plaintiff in error, entitled to any, 
en and if to any, to what falvage in the cafe which has been 


SEEMAN. 


? 
\ , {tated ¢ 


Salvage is a compenfation for actual fervice rendered 
to the property charged with it. : 


It is demandable of right for veflels faved from pirates, 
or from the enemy. 


In order, however, to fupport the demand, two circum- 
{tances muft concur. 


1ft. The taking muft be lawful. 


2d. There muft be a meritorious fervice rendered to 
the re-captured. 


ift. The taking muft be lawful—for no claim can be 
maintained in a court of juftice, founded on an a@ in it- 
felf tortious. On a re-capture, therefore, made by a neu- 
tral power, no claim for falvage can arife, becaufe the 
act of re-taking is a hoftile act, not juftified by the fitua- 
tion of the nation to which the veffel making the re-cap- 
ture belongs, in relation to that from the poffeflion of 
which fuch re-captured veffel was taken. The degree 
of fervice rendered the refcued veffel is precifely the fame 
as if it had been rendered by a belligerent ; yet the rights 
accruing to the re-captor are not the fame, becaufe no 
right can accrue from an aét in itfelf unlawful. 


In order then to decide on the right of captain Talbot it 
becomes neceflary to examine the relative fituation of the 
United States and France at the date of the re-capture 


The whole powers of war being, by the conftitution 
of the United States, vefted in congrefs, the ats of that 
body can alone be reforted to as our guides in this enqui- 
ry- It is not denied, nor in the courfe of the argument 
has it been denied, that congrefs may authorize general 
hoftilitics, in which cafe the general laws of war apply 
to our fituation ; or partial hoftilities, in which cafe the 
laws of war, fo far as they actually apply to our fituation, 
muft be noticed. 
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To determine the real fituation of America in regard Tatsor 
to France, the acts of congrefs are to be infpected. piaal 
ZEMAN. 
The firft aét on this fubje& paffed on the 28th of May, v 
1798, and is entitled «« An act more effectually to protect 
the commerce and coafts of the United States.” 


This a& authorizes any armed veffel of the United 
States to capture any armed veffel failing under the autho- 
rity, or pretence of authority, of the republic of France, 
which fhall have committed depredations on veffelsbelong- 
ing to the citizens of the United States, or which thall be 
found hovering on the coafts for the purpofe of commit- 
ting fuch depredations. It alfo authorizes the re-capture of 
vefiels belonging to the citizens of the United States. 


On the 25th of June, 1798, an act was paffed * to au- 
thorize the defence of the merchant veflels of the United 
States againft French depredations.” ’ 


This a€t empowers merchant veffels, owned wholly 
by citizens of the United States, to defend themfelves 
againft any attack which may be made on them by the 
commander or crew of any armed veflel failing under 
French colours, or aéting, or pretending to aét, by or un- 
der the authority of the French republic ; and to. capture 
any fuch veffel. This a& alfo authorizes the re capture 
of merchant veffels belonging to the citizens of the United 
States. By the 2d fection, fuch armed veflel is to be 
brought in and condemned for the ufe of the owners and 
captors. 


By the fame fe€tion, re-captured veffels belonging to 
the citizens of the United States, are to be reftored, they 
paying for falvage not lefs than one-eighth nor more than 
one-half of the true value of fuch veflel and cargo. 


On the 28th of June, an aét paffed “ in addition to the 
a& more effectually to protect the commerce and coafts 
of the United States,” 


This authorizes the condemnation of veffels brought in 
under the firft a&, with their cargoes, excepting only from 
fuch condemnation the goods of any citizen or perfon re- 
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Tatsot fident within the United States, which thall have been be- for 
Pe: fore taken by the crew of fuch captured veffel. the 
REMAN. . 

. The fecond fection provides that whenever any veffel or by 
goods the property of any citizen of the United States or pre 
perfon refident therein, fhall be re-captured, the fame fhall fta 
be reftored, he paying for falvage one-eighth part of the or 
value, free from all deduétions. 

On the oth of July another law was enacted, “ further > the 
to protect the commerce of the United States.” fal: 
tha 


This act authorizes the public armed vefiels of the 
United States to take any armed French veffel found on 


the high feas. It alfo direéts fuch armed veffel, with her wh 
apparel, guns, &c. and the goods and effeéts found on ? 
board, being French property, to be condemned as for- for 
feited. of | 
. wal 
The fame power of capture is extended to private arm- a E 
ed vefiels. 

1 
The 6th feétion provides, that the veffel or goods of thu 
any citizen of the United States, or perfon refiding there- me: 
in, fhall be reftored, on paying for falvage not lefs than fer’ 
one eighth, nor more than one half, of the value of fuch as i 
re-capture, without any deduction. On 
wa: 
The 7th fe€tion of the a&t for the government of the as ¢ 
navy, pafled the 2d of March, 1799, enacts, “ That oth. 
for the fhips or goods belonging to the citizens of the neu 
‘United States, or to the citizens or fubjects of any nation can 
in amity with theUnited States, if re-taken within twen- ven 
ty-four hours, the owners are to allow one eighth part of aF 

the whole value for falvage,” and if they have remained 
above ninety-fix hours in poffeflion of the enemy, one I 
half is to be allowed. a F 
gre! 

On the 3d of March 1800, congrefs paffed «an act 
providing for falvage in cafes of re-capture.” I 
tho: 
This law regulates the falvage to be paid * when any a ge 
veflels or goods, which fhall be taken as prize as aforefaid, liev 


fhall appear to have before belonged to any perfon or per- 
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fons permanently refident within the territory and under Tatser 
the protection of any foreign prince, government or ftate, ._*- 

in amity with the United States, and to have been taken , ni sig , 
by an enemy of the United States, or by authority, or 

pretence of authority from any prince, government, or 

ftate, againft which the United States have authorifed, 


or fhall authorife defence or reprifals.” 


Thefe are the laws of the United States, which define 
their fituation in regard to France, and which regulate 
falvage to accrue on re-captures made in confequence of 
that fituation. 


A neutral armed veffel which has been captured, and 
, which is commanded and manned by Frenchmen, whe- 
ther found cruizing on the high feas, or failing direétly 
for a French port, does not come within the defcription 
of thofe which the laws authorife an American fhip of 
war to capture, unlefs fhe be confidered quoad hec as 
a French veffel. 


Very little doubt can be entertained but that a veffel 
thus circumftanced, encountering an American unarmed 
merchantman, or one which fhould be armed, but of in- 
ferior force, would as readily capture fuch merchantman | 
as if fhe had failed immediately from the ports of France. 
One direét and declared objeét of the war then, which 
was the protection of the American commerce, would 
as certainly require the capture of fuch a veflel as of 
others more determinately fpecified. But the rights of a 
neutral veffel, which the government of the United States 
cannot be confidered as having difregarded, here inter- 
vene; and the veffel certainly is not, correctly fpeaking, 
a French veffel. 


If the Amelia was not, on the 15th September 1799, 
a French veflel withiu the defcription of the a& of con- 
grefs, could her capture be lawful ? 


It is, I believe, a univerfal principle, which applies to 
thofe engaged in a partial, as well as thofe engaged in 
a general war, that where there is probable caufe to be- 
lieve the veffel met with at fea, is in the condition of one 
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liable to capture, it is lawful to take her, and fubjeét her 
to the examination and adjudication of the courts. 


’ The Amelia was an armed veflel commanded and man- 


ned by Frenchmen. It does not appear that there was 
evidence on board to afcertain her character. It is not 
then to be queftioned, but that there was probable caufe 
to bring her in for adjudication. 


The re-capture then was lawful. 


But it has been infifted that this re-capture was only 
lawful in confequence of the doubtful charaéter of the 
Amelia, and that no right of falvage can accrue from an 
act which was founded in miftake, and which is only juf- 
tified by the difficulty of avoiding efror, arifing from the 
doubtful circumftances of the cafe. 


The opinion of the court is, that had the charaéter 
of the Amelia been completely afcertained by capt. Tal- 
bot, yet as fhe was an armed veffel under French authority, 
and in a condition to annoy the American commerce, it 
was his duty to render ie incapable of mifchief.—To 
have taken out the arms o& the crew, was as little autho- 
rized by the conftruction of the aét of congrefs contend- 
ed for by the claimants, as to have taken pofleflion of the 
veffel herfelf. 


It has, I believe, been practifed in the courfe of the 
prefent war, and if not, is certainly very practicable, to 
man a prize and cruife with her for a confiderable time 
without fending her in for condemnation. The property 
of fuch veffel would not, ftriétly fpeaking, be changed fo 
as to become a French veffel, and yet it would probably 
have been a great departure from the real intent of con- 
grefs, to have permitted fuch veffel to cruife unmolefted. 
An armed fhip under thefe circumftances might have at- 
tacked one of the public veffels of the United States. The 
acts which have been recited exprefsly authorife the cap- 
ture of fuch veffel fo commencing hoftilities, by a private 
armed fhip, but not by one belonging to the public. To 
fuppofe that a capture would in one cafe be lawful, and 
in the other unlawful; or to fuppofe that even in the 
limited ftate of hoftilities in which we were placed, two 
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veffels armed and manned by the enemy, and equally 
eruizing on Ameritan commerce, might e one be law- 
fully captured, while the other, though an aétual affailant, 


TaLsor 


v. 
Seeman. 


could not, or if captured, that the aét could only be juftix» “YW” 


fied from the probable caufe of capture furnifhed by ap- 
nces; would be to attribute a capricioufnefs to our 
legiflation on the fubje& of war, which can only be proper 


when inevitable. 


There muft then be incidents growing out of thofe acts 
of hottility fpecifically authorifed, which a fair conftruc- 
tion of the acts will authorize likewife. 


This was obvioutly the fenfe of congrefs. 


If by the laws of congrefs on this fubjeét,that body fhall 
appear to have legiflated upon a perfect conviétion that 
the ftate of war in which this country was placed, was 
fuch as to authorize re-captures generally from theenemy; 
if one part of the fyftem thall be manifeftly founded on 
this conftruétion of the other part, it would have confi- 
derable weight in rendering certain what might before 
have been doubtful. Ba A a 

Upon a critical inveftigation of the aéts of congrefs it 
will appear, that the right of re-capture is exprefsly 
given in no fingle inftance, but that of a veffel or goods 
belonging to a citizen of the United States. : 

It will alfo appear that the quantum of falvage is regu- 
lated, as if the right to it exifted previous to the regula- 
tion. 


Although no right of re-capture is given in terms for 
the veflels and goods belonging to perfons refiding within 
the United States not being citizens, yet an act, paffed 
fo early as the 28th of June 1798, declares, that veflels 
and goods of this defcription, when re captured, fhall be 
reftored on paying falvage ; thereby plainly indicating that 
fuch re-capture was fufficiently warranted by law to be the 
foundation of a claim for falvage. 


If the re-capture of veffels of one defcription, not ex- 
preisly authorized by the very of the a&t of congrefs 


TALBOT 
Ve 
SEEMAN. 
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be yet a rightfuliaét, recognized by congrefs as the foun~ 
dation for a claim to falvage, which ¢laim congrefs pro- 
ceeds to regulate, then it would feem that other¢-cap- 
tures from the fame enemy: ate equally rightful; and 
where the claim they afford for falvage has no’ tbeh re- 
gulated by congrefs, fuch claim muft'be determined by 
the principles of general law. | 


In this fituation remained the re-captured veffels of any 
other power alfo at war with France, until the aét of the 
ad of March, 1799, which regulates the falvage demand- 
able from them. Neither by that aét, nor by any previous 
act, was a power given in terms, to re-capture fuch veffels. 
But their re-capture was an incident which unavoidably 
grew out of the ftate of the war. On the capture of a 
Frénch veffel, having with her as a prize, the veffel of 
fuch a power, the prize was inevitably re-captured. On 
the idea that the re-capture was lawful and that it wasa 
foundation on which the right to falvage could ftand, the 
legiflature in March 1799, declare what the amount of 
that falvage fhould be. 


The expreffion of this aét is by no means explicit. If 
it extends to neutrals then it governs in this cafe ; if other- 
wife, the law refpeCting them continued ftill longer on the 
fame ground with the law refpecting a belligerent, prior 
to the paflage of the act of the 2d of March,1799. ‘Thus 
it continued until the 3d of March 1800, when the legif- 
lature regulated the falvage to be paid by neutrals, re-cap- 
tured from a power againft which the United States have 
authorized defence or reprifals. 


This aét having paffed fubfequent to the re-capture of 
the Amelia, can certainly not affe& that cafe as to the 
quantity of falvage, or give a right to falvage which did 
not exift before. But it manifefts, in like manner with 
the laws already commented on, the fyftem which con- 
grefs confidered itfelf as having eftablifhed. This a@& was 
pafled at a time when no additional hoftility againft France 
could have been contemplated. It was only defigned to 
keep up the defenfive fyftem which had ‘before been 
formed, and which it was deemed neceflary to continue, till 
the negotiation then pending fhould have a pacific termi- 
nation. Accordingly there is no éxpreffion in the act ex- 
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tending the power of re-capture, or giving itin the cafeof) Tatsor 
neutrals, This power is fuppofed to exift as am incident Ve, 
growing out of the ftate of war, and the right to falvage _ S®MANe: 
produced by that power is regulated in the aQe |) Naren) 


In cafe of a re-capture fubfequent to the, a&t, no doubt 
Could be entertained, but that falvage, according to ‘ts 
terms, would be demandable.» Yet there is not;a fyllable 
in it which would warrant an idea that the right of re- 
capture was extended by it, or did not exift before. 


It muft then have exifted from the paflage of the laws, 
which commenced a general refiftance to the aggreflions, 
we had fo long experienced and fubmitted to. 


It is not unworthy of notice that the firft. regulation 
of the right of falvage in the cafe of a re-capture, not ex- 
prefsly enumerated among the fpecified aéts of hoftility 
warranted by the law, is to be found in one of thofe aéts 
which conftitute a part of the very fyftem of defence de- 
termined on by congrefs, and is the firft which fubjects.to 
condemnation the prizes made by our public thips of 
war. 


It has not efcaped the confideration of the court that 
a legiflative a€t, founded on a miftaken opinion of what 
was law, does not change the actual ftate of the law.as 


to pre-exifting cafes. 


This principle is not fhaken by the opinion now given. 
The court goes no further than to ufe the provifions\ 
in one of feveral acts forming a general fyftem, as explan- | 
atory of other parts of the fame fyftem ; and this.appears | 
to be in obedience to the beft eftablifhed rules of expofi- | 
tion, and to be neceflary to 2 found conftruétion of the 
law. 


An objection was made to the claim of falvage by one 
of the counfel for the defendant in error, unconnected 
with the acts of congrefs, and which it is proper here to 
notice. 


He ftates that to give title to falvage the means ufed 
muft not only have produced the benefit, but muft have 
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Tatsor been ufed with that fole view. For this he cites Beawes 


lex mercatoria.158. 


J 
—y——/ — The principle ae tek Ae aber toe hg 
ea by 





of a veffel faved at throwing overboard a part of 
her cargo. In that cafe the principle is unqueftionably 
correét, and in the cafe of a re-capture it is as unqueftion- 
ably incorre&t. The rescaptor is feldom a¢tuated by the 
fole view of faving the veffel,-and in no cafe of the fort 
has the enquiry ever been made. 


It is then the opinion of the court on a confideration 
of the acts of congrefs, and of the circumftances of the 
cafe, that the re-capture of the Amelia was lawful, and 
that, if the claim to falvage be in other refpe&s well 
founded, there is nothing to defeat it in the character of 
the original taking. 


It becomes then neceffary to enquire— 


2d. Whether there has been fuch a meritorious fervice 
rendered to the re-captured as entitles the re-captor to 
falvage. 


The Amelia was a neutral fhip, captured by a French 
cruizer, and re-captured while on her way to a French 
port, to be adjudged according to the laws of war. 


It is ftated to be the fettled doétrine of the law of na- 
tions, that a neutral veffel captured by a belligerent is to 
be difcharged without paying falvage : and for this feveral 
authorities have been quoted, and many more might cer- 
tainly be cited. ‘That fuch has been a general is not 
to be queftioned. As little is it to be queftioned that 
this rule is founded exclufively on the fuppofed fafety of 
the neutral. It is exprefsly ftated in the cafe of the War 
Onfkan, cited from Robinfon’s reports, to be founded on 
this plain principle, “ that the liberation of a clear neu- 
tral from the hand of the enemy, is no effential fervice, 
rendered to him, in as much as that the fame enemy would 
be compelled by the tribunals of his own country after 
he had carried the neutral into port, to releafe him with 
cofts and damages for the injurious feizure and deten- 
tion.” It is not unfrequent to confider and fpeak of a 
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practice under a rule, as itfelf formingarule. A Ta.ser 


regular courfe of decifions on the text of the law, confti- 
tutes arule of conftrution by which that text is to be ap- 
plied to all fimilar cafes: But alter the text, and the rule 


no longer governs. So in the cafe of falvage. The gee <<a >? 


neral principle is, that falvage is only payable where a 
meritorious fervice has been rendered. In the application 
of this principle, it has been decided that neutrals carried 
in by a belligerent for examination, being in no danger, 
receive no benefit from recapture ; and ought not there- 
fore to pay falvage. 


The principle is that without benefit, falvage is not 


payable: and it is merely a confequence from this prin- - 


ciple, which exempts re-captured*neutrals from its pay- 
ment. But let a nation change its laws and its practice 
on this fubje&t ; let its legiflation be fuch as to fubjeé&t to 
condemnation all neutrals captured by its cruizers, and 
who will fay that no benefit is conferred by a re-capture? 
In fuch a courfe of things the ftate of the neutral is com- 
pletely changed. So far from being fafe, he is in as 
much danger of condemnation as if captured by his own 
declared enemy. A feries of decifions then, and of rules 
founded on his fuppofed fafety, no longer apply. Only 
thofe rules are applicable, which regulate a fituation of 
actual danger. This is not, as it has been termed, a 
change of principle, but a prefervation of principle by a 
practical ts ere of it according to the original fub- 
ftantial good fenfe of the rule. 


It becomes then neceffary to enquire whether the laws 
of France were fuch as to have rendered the condemna- 
tion of the Amelia fo extremely probable, as to create a 
cafe of fuch real danger, that her re-capture by captain 
Talbot muft be confidered as a meritorious fervice enti+ 
tling him to falvage. 


To prove this the counfel for.the plaintiff in error has 
offered feveral decrees of the French government, and 
efpecially one of the 18th of January, 1798. 


Objeétions have been made to the reading of thefe de- 
crees as being the laws of a foreign nation, and there- 


fore faéts, which like other faéts, ought to have been 
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proved, and:to have formed.a part of the cafe ftated for 
the confideration of the court. i977 Fy 


That the laws of a foreign ‘nation, defigned only for 
the direétion of its own affairs, are not nm, noticed by 
the courts of othercountries, unlefs proved as facts,' and 
that this court, with refpeét to facts, is limited to the 
ftatement made in the court below, cannot be queftioned. 
The real and-only queftion is whether the public laws of 
a foreign nation, on a fubje& of common concern to all 
nations, promulgated by the governing powers of a 
country, can be noticed as law by a court of admiralty 
of that country, or muft be ftill further proved as a fac. 


' £ The negative of this propofition has not been main- 


tained in any of the authorities which have been’ ad- 
duced. On the contrary, feveral have been quoted, (and 
fuch feems to have been the general practice) in which 
the marine ordinances of a foreign nation are read as law 
without being ‘proved as facts. It has been faid that this 
is done by confent: that it is a matter of general conve- 
rience not to put parties to the trouble and expenfe of 
proving permanent and well known laws which it is in 
their power to prove; and this opinion is countenanced 
by the cafe cited from Douglas. If it be correét, yet 
this decree having been promulgated in the United States 
as the law of France, by the joint.a& of that depart- 
ment which is entrufted with foreign intercourfe, and of 
that which is invefted with the powers of war, feems to 
aflume a character of notoriety which renders it admifli- 
ble in our courts. 


It is therefore the opinion of the court that the decree 
fhould be read as an authenticated copy of a public law 
of France interefting to all nations. 


The decree ordains that “ the character of veffels, re- 
‘¢ lative to their quality of neuter or enemy, fhall be de- 
* termined by their cargo; in confequence, every veffel 
‘¢ found at fea, loaded in whole or in part with merchan- 
*¢ dize the produétion of England or her poffeffions, fall 
«be declared good prize, whoever the owner of thefe 
“< goods or merchandize may be.” 
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This decree fubjecéts to condemnation in the courts of 
France a neutral veffel laden, in whole or in part, with 
articlés the growth of England or any of its poffeflions. 


a ftate of fafety. His re-captor cannot be faid to have 
rendered him no fervice: It cannotrreafonably be con- 
tended that he would have been difcharged in the ports 
of the belligerent, with cofts and damages. ! 


Let us then enquire whether this was the fituation of 
the Amelia. The firft fact ftates her to have failed from 
Calcutta in Bengal, in April, 1799, laden with a cargo of 
the produét and manufactory of that country. Here it 
is contended that the whole of Bengal may poflibly not 
be in poffeflion of the Englith, and therefore it does not 
appear that the cargo was within the defcription of the 
decree. But to this it has been anfwered, that in enquir- 
ing whether the Amelia was in danger or not this court 
muft put itfelf. in the place ofa French court of admiral- 
ty, and determine as {uch court would have determined. 
Doing this, there feems to be no'reafon to doubt that the 
cargo, without enquiring into the precife fituation of the 
Britifh power in every part of Bengal, being prima facie 
of the product and manufa€ture of a poffeflion of En- 
gland, would have been fo confidered, unlefs the con- 
trary could have been plainly fhewn. 


The next faé& relied on by the defendant in error is, 
that the Amelia was fent to be adjudged according to the 
laws of war, and from thence it is inferred that fhe could 
not have been judged according to the decree of the 18th 
of January. 


It is to be remembered that thefe are the orders of the 
captor, and without a queftion, in the language of a 
French cruizer, a law of his own country furnifhing a 
rule of conduct in time of war, will be fpoken of as one 
of the laws of war. . 


But the third and fourth faéts in the ftatement admit 
the Amelia, with her cargo, to have belonged to a citi- 
zen of Hamburgh, which city was not in a ftate of ho- 
ftility with the republic of France, but was to be confi- 
dered as neutral between the then belligerent powertp 


Taser 


Snamaes 
A neutral thus circumftanced cannot be confidered as in “——“yo— 

































ee 


Tatsor 
VU. 
SEEMAN. 


a ay 


40 SUPREME COURT WU. S. 


It has been contended that thefe faéts not only do not 
fhow the re-captured vefiel4o have been one on which 
the decree could operate, but pofitively fhow that the de- 
cree could not have affeéted her. 


The whole ftatement taken together amounts to no- 
thing more than that Hamburgh was a neutral city; and 
it is precifely againft neutrals that the decree is in terms 
directed. ‘To prove, therefore, that the Amelia was a 
neutral veffel, is to prove her within the yery words of the 
decree, and confequently to eftablith the reality of her 


danger. 


Among the very elaborate arguments which have been 
ufed in this cafe, there are fome which the court deem it 
proper more particularly to notice, 


It has been contended that this decree might have been 
merely in terrorem; that it might never have been exe- 
cuted; and that being in oppofition to the law of nations, 
the court ought to prefume it never would have been ex- 
ecuted. 


But the court cannot prefume the laws of any country 
to have been enacted in terrorem, nor that they will be 
difregarded by its judicial authority. Their obligation on 
their own courts muft be confidered as complete; and 
without reforting either to public notoriety, or the decla- 
rations of our own laws on the fubjeét, the decifions of 
the French courts muft be admitted to have conformed to 
the rules prefcribed by their government. 


It has been contended that Frafice is an independent 
nation, entitled to the benefits of the law of nations; 
and further, that if the has violated them, we ought not to 
violate them alfo, but ought to remonftrate againft fuch 
mifcondudt. 


Thefe pofitions have never been controverted; but 


they lead to a very different refult from that which they 
have been relied on as producing. 


The refpeét due to France is totally unconneéted with 
the danger in which her laws had placed the Amelia ; nor 
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is France ‘in any manner to be affected by the decree this Tatsor 
court may pronounce. Her intereft in the veffel was Us 
terminated by the re-capture, which was authorized by St#man. 
the ftate of hoftility then fubfifting between the two na- 

tions. From that time it has been a queftion only be- 

tween the Amelia and the re-captor, with which France 

has nothing to do. : 


It is true that a violation of the law of nations by one 9-2 /XT™ 


‘ 
». ‘ 


power does not juftify its violation by another; but that pe 
remonftrance is the proper courfe to be purfued, and this 
is the courfe which has been purfued. America did re- 
monftrate, moft earneftly remonftrate to France againft 
the injuries committed on her; but remonftrance having 
failed, fhe appealed to a higher tribunal, and authorized 
limited hoftilities. This was not violating the law of na- 
tions, but conforming to it. In the courfe of thefe limit- 
ed hoftilities the Amelia has been re-captured, and the en- 
quiry now is, not whether the conduct of France would 
juftify a departure from the law of nations, but what is 
the real law in the cafe. This depends on the danger from 
which fhe has been faved. 

Much has been faid about the general condu&t of France 
and England on the feas, and it has been urged that the 
courfe of the latter has been ftill more injurious than that 
of the former. That is a confideration not to be taken 
up in this caufe. Animadverfions on either, in the pre- 
fent cafe, would be confidered as extremely unbecoming 
the judges of this court, who have only to enquire what 
was the real danger in which the laws of one of the 
countries placed the Amelia, and from which fhe has been 
freed by her re-capture. 

It has been contended that an illegal commiffion to take, 
given by France, cannot authorize our veflels to re-take; 
that we have no right by legiflation to grant falvage out of 
the property of a citizen of Hamburgh, who might have 
objected to the condition of the fervice. 

But it is not the authority given by the French govern- 
ment to capture neutrals, which is legalizing the re-cap- 
ture made by capt. Talbot, it is the ftate of hoftility be- 
tween the two nations which is confidered.as having au- 

thorized that aét. The re-capture having been made law- 
fully, then the right to i on general principles, de- 
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Tatsot pends on the fervice rendered. We cannot prefume thie 
_ & fervice to have been unacceptable to the Hamburgher, be- 
SEEMAN- caufe it has bettered his condition; but a re-capture muft 
f always be made without confulting the re-captured. The 
| aét is one of the incidents of war, and is in itfelf only 
, offenfive as againft the enemy. Thefubfequent fate of 
the re-captured depends on the fervice he has received, 

and on other circumftances. 


To give a right to falvage, it is faid there muft be a 
contract either exprefs or implied. 


Had Hamburgh been in a ftate of declared war with 

France, the re-captured veflels of that city would be ad- 

mitted to be liable to pay falvage. If a contra¢t be ne- 

ceflary, from what circumftances would the law, in that 

fiate of things imply it? Clearly from the benefit re- 

ceived, and the rifk incurred. If in the actual ftate of 

s things there was alfo benefit and rifk, then the fame cir- 
cumitances concur, and they warrant the fame refult. 


It is alfo urged that to maintain this right, the danger 
ought not to be merely fpeculative, but muft be imminent 
and the lofs certain. 


That a mere fpeculative danger will not be fufficient to 
entitle a perfon to falvage is unqueftionably true. But 
that the danger muft be-fuch, that efcape from it by other 
means was inevitable, can not be admitted. 


In all the cafes ftated by the counfel for the defendant 
in error, fafety by other means was poflible, though not 
probable. ‘The flames of a fhip on fire might be extin- 
guifhed by the crew, or by a fudden tempeft. A thip 
on the rocks might pofhibly be got off by the aid of wind 
and tides without afliftance ftom others. A veffel cap- 
tured by anenemy might be feparated from her captor, 
and if failors had been placed on board the prize, a thou- 
{and accidents might poffibly deftroy them ; or they might 
even be blown by a ftorm into a port of the country to 
which the prize veflel originally belonged. 


It cannot therefore be neceffary that the lofs fhould be 
inevitably certain, but it is neceflary that the danger fhould 
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be real and imminent. It is believed to have been fo in 
this cafe. The captured veffel was of fuch defcription 
that the law by which fhe was to be tried, condemned 
her as good prize to the captor. Her danger then was 
real and imminent. ‘The fervice rendered her was an 


TALBoT 
UV. 
Seeman. 


er” 


effential fervice, and the court is therefore of opinion 


that the re-captor is entitled to falvage. 


The next obje&t of enquiry, is, what falvage ought to 
be allowed? ‘The captors claim one half the grofs value 
of the fhip and cargo. ‘To fupport this claim they rely 
on the act “ for the government of the navy of the United 
States,” paffed the 2d of March, 1799. This aét regu- 
lates the falvage payable on the fhips and goods belonging 


to the citizens of the United States, or to the citizens . 


or fubjects of any nation in amity with the United States, 
re-taken from the enemy. 


It has been contended that the cafe before the court 
is in the very words of the act. That the owner of the 
Amelia is a citizen of a ftate in amity with the United 
States, re-taken from the enemy. ‘That the defcription 


would have been more limited, had the intention of the © 


act been to reftrain its application to a re-captured veffel 
belonging to a nation engaged with the United States 
againft the fame enemy. 


The words of the a&t would certainly admit of this 
con{truction. 


Againft it, it has been urged, and we think with great 
force, that the laws of the United States ought not, if 
it be avoidable, fo to be conftrued as to-infract the com- 
mon principles and ufages of nations, or the general 
doctrines of national law. If the conftruétion contend- 
ed for be given to the act, it fubje€ts to the fame rate of 
falvage a re-captured neutral, and a re-captured bellige- 
rent veffel. Yet, according to-the law of nations, a 
neutral is generally to be reftored without falvage. 


This argument in the opinion of the court, derives 
great additional weight from the confideration that the 
act in queftion is not temporary, but permanent. It is 
not merely fitted to the then exifting ftate of things, and 
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calculated to expire with them, but is a regulation apply- 
ing to prefent and future times. 


——~——_—s- Whenever the danger refulting to captured neutrals 


from the laws of France fhould ceafe, then, according 
to the principles laid down in this decree, the liability of 
re-captured neutrals to the payment of falvage, would, 
in conformity with the general law and ufage of nations, 
ceafe alfo. This event might have happened, and proba- 
bly did happen, before hoft'lities between the United 
States and France were terminated by treaty. Yet, if 
this law applies to the cafe, falvage from a re-captured 
neutral would ftill be demandable. 


This aé& then, if the words admit it, fince it provides 
a permanent rule for the payment of falvage, ought to 
be conftrued to apply only to cafes in which falvage is 
permanently payable. 


On infpe€ting the claufe in queftion, the court is ftruck 
with the defcription of thofe from whom the veffel is to 
be re-taken in order to come within the provifions of the 
act. The expreffion ufed is the enemy. A veffel re-taken 
from the enemy. The enemy of whom? The court 
thinks it not unreafonable to anfwer, of both parties. 
By this conftruction the aét of congrefs will never vio- 
late thofe principles which we believe, and which it is 
our duty to believe, the legiflature of the United States 
will always hold facred. 


If this aét does not comprehend the cafe, then the 
court is to decide, on a juft eftimate of the danger from 
which the re-captured was faved, and of the rifk attend- 
ing the re-taking of the veflel, what is a reafonable fal- 
vage. Confidering the circumftances, and confidering 
alfo what rule has been adopted in other courts of admi- 
talty, one-fixth appears to be a reafonable allowance. 


It is therefore the opinion of the court, that the decree 
of the circuit court, held for the diftricét of New-York, 
was correct in reverfing the decree of the diftrict court, 
but not correét in decreeing the reftoration of the Amelia 
without paying falvage. This court, therefore, is of opi- 
nion, that the decree fo far as the reftoration of the 
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Amelia without falvage is ordered, ought to be reverfed, Tatsor 
and that the Amelia and her cargo ought to be reftored Ve 

to the claimant, on paying for falvage one-fixth part of Seeman. 
the nett value, after deduéting therefrom the charges 

which have been incurred, 





GEORGE WILSON v. RICHARD MASON, 
DEVISEE OF GEORGE MASON, Witsox 


AND pee 
: RICHARD MASON, peEvisEE OF GEORGE MASON, Mason. 


UV. Watte and un- 
GEORGE WILSON, ag mage al 


tucky, in the 
Tuese were writs of error to the diftriét court of year 1780, 
the United States, for the diftri€t of Kentucky, upon ©uld not be 


1 
crofs caveats for the fame tract of land. os aan (he 


: i vey alone, with 
The caveat of Wilfon v. Mafon originated in the fu- out a previous 


preme court for the diftri€t of Kentucky in 1785, while ot yp pl 
Kentucky was a part of the commonwealth of Virginiay tries. 


and the record ftates, * that heretofore, viz. ata fupreme A writ of error 


*¢ court for thediftri€&t of Kentucky, held at Danville in the ag a — 
“¢ faid diftri€t, in the month of March, 1785, came George meet eanae of 


‘¢ Wilfon and caufed a certain caveat to be entered againft Kentucky dif- 
“ George Mafon, which is in the following words, viz. tric, to the 

«¢ Let no grant ifflue to George Mafon, of Fairfax coun- 2 rag teary 
“ty, for 8,300 acres of land, in Jefferfon county, fur- states. 

“* veyed on the fouth fide of Panther creek, adjoining Notice of an il- 
«< another furvey of the faid Mafon’s, of 8,400 acres, aber will 
s¢ on the upper fide; becaufe the faid George Mafon has j.5, ™"° * ** 
“ furveyed the fame contrary to his /ocation, for which A furvey in 

“‘ caufe, and alfo on account of the vaguenefs of the Kentucky not — 
“entry, George Wilfon claims the fame, or fo much pang ome 
‘¢ thereof, as interferes with his entry, made on treafury areas confti- 
“* warrants for 40,926 acres, fpecially made on the gth tutes no title 


“ ° ? whatever; and 

day of April, 1784. Entered 25th March, I 785 Sead fodervonel 

remains vacant, 

“© Whereupon, at Odtober term, 1785, a fummons and liable to be 

“¢ ifflued, commanding the fheriff of Fairfax county to appropriated by 
« fummon George Mafon to appear at the next March 2" Perfon 


holding a land- 
* term, to fhew caufe why the 8,300 acres fhould not be eamaae 
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“‘ granted to George Wilfon, or fo much as interferes 
*‘ with his entry for 40,926 acres, made on the gth of 
“ April, 1784.” ; 


Afterwards, and after Kentucky became a feparate 
ftate, at a court held for the diftrict of Bairdftown, in 
September, 1797, * to which court this fuit had been 
“‘ removed, and the faid George Mafon having departed 
** this life, the faid fuit was orded to be revived in the 
«‘ name of Richard Mafon, the devifee of George Mafon 
«« deceafed, who was devifee of George Mafon deceafed.” 
Richard Mafon then removed the caufe from the ftate 
court to the diftriét court of the United States, for the 
diftrict of Kentucky, and it was agreed by the pasties, 
“‘ that the judgment in this caveat (Wilfon v. Mafon) if 
“‘ for the plaintiff, fhould be entered up as a judgment 
‘* for the defendant in the caveat Mafon v. Wilfon: and 
‘if for the defendant, as a judgment for the plaintiff 
«in the faid caveat Mafon v. Wilfon, which fuits are 
“ crofs cavéats between the parties for the fame land.” 
«¢ And thereupon came a jury, &c. who, being elected, 
“ tried and fworn well and truly to enquire into fuch faéls as 
‘* may be material in this caufe, and not agreed to by the par- 
“ ties,” found the fpecial verdiét herein after ftated. 


The crofs caveat of Richard Mafon v. Wilfon was 
filedon the 13th of Marth, 1799, and feems to be in 
the nature of a plea or anfwer to the claim of Wilfon. 
It is in the following form, viz. ‘ Let no grant iflue to 
** George Wilfon, or his aflignees, on the faid Wilfon’s 
* furvey of 30,000 acres of land lying in Jefferfon coun- 
“ty (now Nelfon county) on the fouth fide of Panther 
‘‘ creek, a branch of Green river, made by virtue of an 
entry dated April the oth, 1784, for 40,926 acres, 
‘upon the five following land-office treafury warrants, 
“No. 17,639, 19,143, 19,614, 19,616, and 12,795. 
“‘ Richard Mafon, infant heir and devifee of George 
“‘ Mafon, junior, who was heir and devifee of George 
‘¢ Mafon, efquire, late of Fairfax county, Virgina, a ci- 
“ tizen of the commonwealth of Virginia, by Cuthbert 
*« Banks, his next friend, enters a caveat againft the fame 
* jor the following caufes : 


“ Becaufe the faid furvey includes a tra€t of 8,300 
‘ acres which had been before located and entered by the 
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« faid George Mafon in the year 1780, and which tract 
“ had been a€tually furveyed for him, the faid George 
« Mafon, and the certificate of furvey thereof, dated 


“« October 2d, 1783, returned to the county furveyor’s 


“ office long before the faid George Wilfon made his faid 
“entry; and becaufe the faid entry, made by the faid 
«“ George Wilfon, on which his faid furvey is founded, 
« was illegal and fraudulent, the faid George Wilfon 
“having knowingly and wilfully located his faid entry. 
« upon lands which had been actually before appropriated 
« and furveyed for others, as appears by the words of the 
« faid Wilfon’s own entry, which begins at the upper 
“and north-eaft corner of the faid George Mafon’s 
« 8,400 acre furvey, on the bank of Panther creck, up- 
«© on which furvey of 8,400 acres, the adjacent furvey 
«¢ made for George Mafon of 8,300 acres, made about the 
«¢ fame time, binds, and runs thence fouth 10° eaft (be- 
«ing the courfe to a fingle degree of the dividing line. 
« between the faid Mafon’s two traéts of 8,400 and 
“© 8,300 acres) pafling the faid Mafon’s fouth-eaft corner 
«2,600 poles north, 80° eaft (which is the courfe toa 
“ fingle degree of the back line of George Mafon’s faid 
“ furvey of his tract of 8,300 acres) 3,200 poles, and off 
“ at right angles, northwardly to the bank of Panther 
“ creek; and down the fame, according to the meanders 
* thereof, to the beginning; whereby it includes the 
“ whole of Richard Mafon’s faid traét of 8,300 acres, as 
“ devifee as aforefaid of George Mafon, as well as fome 
‘¢ other lands which have been previoufly located and fur- 
ss veyed for other people ; which above mentioned courfes 
** could not have been inferted in Wilfon’s entry, in the 
«‘ manner they are, without his having been acquainted 
“with the faid furveys made by George Mafon before 
« mentioned; the plats and certificates of which, were, 
‘¢ at the time of Wilfon’s faid entry, in the county fur- 
“ yeyor’s office; and from which it is evident Wilfon 
‘¢ gained the information by which he made his fpecial 
“entry.” ‘The original caveat of George Mafon v. Wil- 
fon was entered May 6th, 1785. 


Mafon’s entries, in the book of entries, were as fol- 
low, viz. 


“ 1780, April 29th, George Mafon enters 8,400 acres 
* of land, to begin on Panther creek, on the eaf fide 
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‘‘ thereof, oppofite to a beech on the weft fide, about 
“four miles above the mouth of the wef fork, and to 
“run up and down the faid creek, and eaftwardly for 


ee gue. quantity.” 





“© 1780, April 29th, George Mafon enters 8,300 acres, 
«¢to begin at the upper corner of his 8,400 acre entry, 
‘¢ and to run up the creek, on the eaft fide, and back for 
‘¢ quantity,” 


“1780, O&tober 27th, George Mafon defires to make 
“ his entry of 8,400 acres more {pecial on Panther creek, 
‘¢ viz. to begin four miles above the forks of Panther 
« creek, where it mouths into Green river, on the eaft 
‘¢ fide, running up and back for quantity.” 


The tra&t of 8,400 acres was furveyed on 27th Sep- 
tember, 1783, beginning four miles above the mouth of 
Panther creek, where it empties into Green river, and 
not four miles above the mouth of the weft fork of Pan- 
ther creek, as mentioned in his firftentry. The mouth 
of Panther creek being more than twelve miles below the 
mouth of the weft fork. 


The traét of 8,300 acres was furveyed on the 2d of 
Oétober, 1783, adjoining to the furvey of 8,400 acres, 
below the mouth of the weft fork, and not above, as it 
would have been if furveyed according to the entry of the 
29th April, 1780. 


George Wilfon’s entry is as follows, viz. 


“1784, April oth, George Wilfon enters 40,926 
«¢ acres upon five treafury warrants, No. 17,639, 19,1435 
19,614, 19,616, 12,795, on the fouth fide of Panther 
* creek, a branch of Green river, beginning at the upper 
s¢ and north-eaft corner of George Mafon’s 8,400 acre 
«¢ furvey on the bank of Panther creek, which furvey be- 
‘¢ gins, perhaps, about three miles from the mouth of 
* the faid creek and 320 poles upon a direét line above 
«the mouth of the firft fork of the faid creek from the 
«* mouth, thence running fouth 10° eaft, pafling the faid 
«« Mafon’s fouth-eaft corner 2,600 poles; thence north 
* 80° eaft 3,200 poles; thence off at right angles, north- 
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* wardly, to the bank of Panther creek, and down the Witson 

*« fame, with the feveral meanders thereof, to the place Vs 

“ of beginning.” Mason. 

ee 

Upon four of thofe warrants, 30,000 acres were fur- 

veyed for Wilfon on the 2d June, 1784, and located fo 

as to comprehend the whole of Mafon’s furvey of 8,300 

acres. 


The following faéts were agreed to by the counfel for 
both parties, viz. 


“1. We admit that Panther creek has been known 
“ and called by that name, Panther creek, generally, 
*¢ fince the beginning of the year 1780, and is truly re- 
« prefented on the plat returned in this caufe, and alfo 
“ the forks thereof. 


«2. That at the diftance of twelve and one quarter 
«« miles and thirty-fix poles, on a direét line from its 
« mouth, the faid creek divides itfelf into two forks, viz. 
«¢ the fork marked, on the plat returned inthis caufe, asthe 
«“ weft fork of faid creek; and the other, the fork marked 
“on the plat, Panther creek; and that from the fize and 
‘¢ natural defcriptions of thefe forks, they would be re- 
“« marked and called fuch by ftrangers who fhould explore 
“ the waters of that creek. 


«3. That the faid forks were generally known, and 
« called the forks of Panther creek, from the beginning 
“‘ of the year 1780; and that-they were notorious as 
« fuch, to all who had acquaintance with the waters in 
“ that part of this country. 


«« 4, That in the winter before the faid entries were 
‘© made for faid defendant, the faid agent, Hancock Lee, 
« went down on Panther creek, and explored the country 
«‘ thereabouts ; and encamped thereabouts four or five 
«« weeks for that purpofe ; and there were feveral others 
<‘ in company with him, who all went on the bufinefs of 
* viewing the land in that quarter. 


“5, That James Hord was the furveyor who furveyed 
«6 the faid entries in September and October, 1783. 
G - 
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« 6, That Hubbard Be was the {pecial attorney of 
« the defendant Mafon, the purpole of making his 


« furveys on Panther creek, among which was the one 


——y—— «¢ now in controverfy, and previous to making faid furveys, 


« the faid Taylor made out a plat of Panther creek, up to 
« the forks thereof, by a€tual furvey, for the purpofe of 
« fatisfying himfelf how the furvey of the faid defendant 
« ought to be made; which plat he delivered to the fard 
«¢ Hord, when he went to make the furveys of the faid 
« lands, for ‘this inftru€tion ; and by the faid plat the faid | 
«¢ Hord was inftruéted to make the furveys of the faid 

s¢ defendant as they are now furveyed. The entries, al- 
« luded to in the qth faét, are thofe found by the jury 
« to have been made for the defendant, by Hancock Lee, 
« at the fame time with that of the land in controverfy.” 


The verdiét of the jury was as follows, viz. 


“ We of the jury do find the facts following for the 
“ plaintiff, excluding thofe agreed to by the attornies, 


« 1, That the faid Hancock Lee, at the time he made 
«“ the faid entry for the faid Mafon, did alfo make the 
‘¢ feveral other entries for him. 


« 2. That the plats and certificates of furvey lay three 
“ weeks in the office before they were recorded. 


« 3. That at the time of making out and recording the 
“ plats of faid furveys, William Mafon was agent to the 

p y . gen 
« {aid George Mafon, and came'to this country for the 
« exprefs purpofe of attending to his land bufinefs; and 
«‘ had power and inftructions to re-furvey any of the faid 
“© Mafon’s entries, which he fhould find to have been er- 
« roneoufly furveyed, or interfering with better claims. 


«4. That it was a general practice in the offices of 
« furveyors, when a furvey was found to have been made 
“ erroneoufly, to make the fame over again at the requeft 
« of the parties concerned; and the faid practice pre- 
“‘ yailed alfo in cafes of furveys recorded. 


“« 5. That when William Mafon came to the furveyor’s 
« office to take out the plats in this cafe, and alfo thofe in 
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« the other cafes in which George Mafon:was conecrned, 
the furveyor told him that the entries of the faid George, 
the defendant, had’ been furveyed wrong; and took a 
* pen and paper and explained to him the calls of the en= 
s* tries, and by comparing them with the furveys, fhewed 
«him that they were erroneous; and offered: to fend a 
“deputy with him, without further or additional ex- 
“ pence, to make the furveys aright, with which propofal 
* the faid William feemed pleafed, and proceeded no.fur- 

. * ther in the bufinefs at that time ; but went away and 
after fome days came back to the faid office, and told 
«the furveyor, that the entries of faid: Mafon were fo 
«« made that they would clafh with each other, if furvey- 
#* ed otherwife het they then were; and he did not fee 
«that the furveys could be amended: whereupon, he 
s took out the plats and certificates of furvey to return 
s* them to. the regifter’s office, and a€tually did fo; which 
*¢ tranfaction happened at the office of the furveyor, about 
« the t2th of September, 1784. 


«6. That the lands, generally, over all the ftate of 
« Kentucky, except the land referved by law for entries, 
¢ are involved in difputes, by different entries and fur- 
« veys having been made for the fame tracts. 


«7, That it was ufual forthe furveyors to furvey en+ 
“* tries agreeable to the dire€tions of the proprietors or 
* their agents, when fuch direétions were given. 


«8. That a law, pafied by the afflembly of Kentucky 
sin 1792, prohibited any further entry of land with the 
“« furveyors, and that ever fince that time no land could 
‘* be appropriated by virtue of land warrants. 


“9, That the practice of entering for land was a ge- 
« neral ftrife for the beft legal entry. 


«© 10. That George Mafon’s entry of 8,400 acres, made 
s¢ the 17th day of OGober, 17809, 1s furveyedon Panther 
“ creek, and a large branch thereof; and not on either 
« of the main forks of faid creek, as appears by the plat; 
“ and that the furvey of 8,300 acres, being the land in 
“ controverfy, adjoining Lome mentioned furvey, above, 
« on faid creek, and defcribed in the plat inethis caufe by 
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« the letters and figures A. E. F. 8, is claimed, by the 
« defendant Mafon, as a furvey made by the faid Mafon, 
* on an entry of his, dated the 29th day of April, 1780, 
« for 8,300 acres of land; is on faid creek and a branch 
“thereof, and not on either of the main forks, as ap- 
‘< pears by the plat. 


«11. That the place defignated, in the corrected plat, 
«« by the letter A, on the fouth fide of Panther creek, is 


“ the place called for, by the plaintiff, as the beginning. 


«corner of his entry of 40,426 acres, and defcribed 
‘¢ agreeable to the plat. 


«© 12. That it wasa practice, in the office of William 
«« May, furvéyor of Jefferfon, with whom the defendant 
« Mafon’s entries were made, and by whofe deputy fur- 
« veyor, James Hagd, the defendant’s furveys were made; 
to alter furveys difcovered to be erroneous or wrong; 


_ “ after they were recorded, and furvey them aright, with- 


«‘ out further or additional expence to the owners of fuch 
‘‘ entries, and to proceed on the plats of the amended 
“ furveys, as the proper plats of the legal furvey. 


‘13. That the faid Hord, when on his way to make 
“ faid furveys, called on faid furveyor of Jefferfon, for 
“ copies of the defendant’s entries, and on feeing them 
“: was {truck with the variance between the calls of the 
«¢ entries and his inftructions, in point of location, and 
‘¢ on that account did not return the plats of the faid fur- 
¢ veys, until he had feen Hubbard Taylor, and fhewed 
«¢ them to him, and reprefented his opinion of fuch vari- 
s ance; but on their being fhewn to the faid Taylor, he 
«« dircéted faid furveys to be returned as they were then 
“ made. 


*¢ 14. That the faid Hord was fully informed of the 
« forks of Panther creek, when he was making faid de- 
‘¢ fendant’s furveys, and faw the fame, and about the 
«< fame time at which he made the defendant’s faid fur- 
¢¢ yeys, and before he returned from doing the fame.” 


(Signed) “ Daniel Weifiger, foreman.” 


«« We of the jury do find the following faéts for the 
«“ defendanteMafon. 
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«1, That the entry made inthe name of George Wil- 
« fon, April oth, 1784, of 40,926 acres, on the fouth 
« fide of Panther creek, claiming under which, the faid 
«¢ Wilfon entered this caveat, although made in his name, 
«* was made for the benefit of Chriftopher Greenup, and 
« John Handley, as well as for his benefit, and that the faid 
« Greenup and Handley were, at the time of making the 
« entry, and long fince, partners with him in the fame. 


«© 2. That John Handley, then a deputy furveyor of 
* the county, made the faid entry of 40,926 acres, for 
«¢ himfelf and the other partners; and before he made 
«the fame, had obtained information of the furveys 
«‘ made for George Mafon, on his entries of 8,300, and 
8,400 acres, on the fouth fide of Panther creek, from 
“¢ the furveys then in the office of the furveyor. 


“3. That the faid George Wilfon, Chriftopher Green- 
« up, and John Handley, had before, and at the time the 
“ faid entry of 40,926 acres, was made, notice of the 
«‘ place where, and the manner in which, the furveys 
«« had been made for George Mafon, on his entries of 
« 8,300 acres, and 8,400 acres, on the fouth fide of Pan- 
« ther creek. 


« 4. That John Handley, before the faid entry of 40, 
“ 926 acres was made, had notice that the land, now in 
« difpute in this caveat, had been included in Mafon’s 
« furvey, on his entry of 8,300 acres. 


«5, That the furveys, made for the faid Mafon, on 
‘¢ his entries of 8,400, and 8,300 acres, on the fouth fide 
«of Panther creek, were returned to the office of the 
« furveyor of the county, in the courfe of the fall, 1783. 

(Signed) “ Daniel Weifiger, foreman.” 


The judgment of the diftrict court of the United States, 
for the diftri€t of Kentueky, at June term 1800, in the 
caveat of Wilfon v. Mafon, was, “ That the defendant 
« hath the better right to the land in controverfy ; It is 
« therefore ordered that the caveat be difmiffed, and that 


“‘ this behalf expended.” 





«“ the defendant recover againft the plaintiff his cofts in . 
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In the caveat of Mafon v. Wilfm, the judgment was, 
“ That the plaintiff recover againit the defendant fo much 
‘* of the land in controverfy as is included within the fur- 
“ vey of 8,300.acres, made by George Mafon, on his.en- 
*< try of 8,300 acres, entered March (Qu. April) the 29th 
«© 1780, and defignated in the corrected plat returned in 
«the faid other caveat, by the letters D. E. F. 8, and 
* alfo his cofts. by hiny about his fuit in this. behalf. ex- 
‘¢ pended.” 


After thefe judgments were entered, Wilfon, by his 
coumel, moved the court for a citation on a writ of er- 
ror to the fupreme court of the United States, to which 
Mafon, by his counfel, objefted, alledging that by the 
acts of aflembly of Virginia, under which the plaintiff 
Wilfon claims, it is provided that no appeal or writ of 
error fhall be allowed on a judgment entered on a caveat, 
and that, therefore, in this cafe the plaintiff was pre- 
cluded from claiming the benefit of a writ of error, But 
the court over-ruled this objection and granted the cita- 
tion, to which opinion the defendant excepted.* 


* The following is the epinion of judge Innes, who.tried the caufe in 
the diftri@ court ; and which isalluded to in the fubfequent arguments uf 
counfel. After ftating the faéts of the cafe he proceeds. “ The novelty 
« of this cafe, the number of faéts fubmitted and found by the jury, as 
“ well as the ingenious manner in which it was argued by the counfel 
“ of both plaintiff and defendant, have attra&ted my particular attention, 
* and induced me to weigh the fubject de.iberately; the refult of my de- 
“ liberations will appear from the following opinion : 

* ‘The firft queftion which prefents itfelf in this caufe is, whether Ma- 
“* fon has furveyed 8,300 acres of land contrary to his entry made the 
“ 29th of April, -1780. 

“ The alteration of Mafon on the 27th day of O@ober, 1780, to the 
* entry of 8,400 acres, dated the 2gth day of April preceding, is confi- 
“ dered as a withdrawing of, and a total abandonment of the firft entry. 
“ The frft entry “ess | to lie abéut four miles above the mouth of the 
* weft fork, the /econd four miles from the mouth of the main creek. 

“The furvey, therefore, of the 8,300 acres is made. contrary to the 
“ entry, as it adjoins the tract of 8,400, which is made in conformity to 
* the new entry. 

“ This decifion, that the land in queftion is furveyed contrary to en- 
“try, brings me to the principal queftion in this caufe; will Mafon’s 
“ farvey for 8,300 acres of land, made contrary to his entry, feeure the 
“ land to him againft the claim of Wilfon, founded om a fpecial entry, 
* fubfeqnent to the recording of Mafon’sfurvey, Wilfon having, before 
* he made his entry, sotice of the place where, and manner in which, 
«“ Mafon had furveyed, and of the furvey being rceorded ? 

“ The parties to this fuit are both confidered as. purchafers of the 
“ commonwealth; Chancery revifion of the laws, p. 95, 96, §. 3- the fur- 
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This caufe was argued at laft term by Daveifs and C. 
Lee for the plaintiff in error, and Jones and Mafon for 
for defendant. , 


“weyor of the ceatity, as her minifterial agent; who is authorized to 
“ receive warrants for land, make entries, furvey the fame, receive the 
“ furveys when made, record the plat and certficate within three months 
“ after it is returned to his office, provided, upon examination, he finds 
“ it truly made and legally proportioned as to length and breadth. 

“I will here take notice of two arguments, urged by the plaintiff’s 
“ counfel, viz. that the word “ truly,” ufed in the law, when {peaking 
“of the duties of the furveyor, referred to a power over the entry; that 
“ it was his duty to fee that the entry and furvey agreed. 

“ This would be a dangerous conftru@tion of the law, as it would au- 
“ thorize the furveyor to determine the rights of claimant, and to judge 
“ in his own caufe where a furvey fhould be made that interfered with a 
“ claim of his. I conceive him minifterial, except in two cafes; he is te 
“ examine the plat that it is tru/y made; i. e. to fee that the courfes of the 
“ furvey are truly laid down, and that it contains its complement of acres. 
“ le is to this part of his duty that the word ¢ru/y refers. Again, he is 
“ to examine the legal proportion of the plat. In thefe two cafes he acts 
“ judiciouthy ; and it is right he fhould be vefted with fuch a power; be- 
“ caufe, as he adts generally by deputy, it enables him to correct the work 
“ of his deputy, and alfo to prevent improper combinations between the 
“ employer and deputy. 

“ The fecond argument alluded to is this; that neither the entry-book, 
“ or book for entering furveys, are record-books; and that legiflative in- 
“ cerference was neceflary to conftitue them fuch, ch. reo. 96, 220. They 
“ are books directed to be procured by law. ‘The furveyor is a fworn 
“ officer, commiffioned agreeably to Jaw. Copics of entries and copics 
“ of furveys, attefted by him, are good evidence in a court of juftice. I 
“ therefore confider every entry, and every furvey, entered in thefe books 
* as being of record, and equally valid with thofe which are ufually ftiled 
* records. . 

“ Mafon, a purchafer of the commonwealth, having furveyed contrary 
* tohis entry, returns the furvey to the furveyor’s office, where it is ex- 
“amined and recorded before the claim of any other perfon appears te 
“the land. Can the commonwealth deftroy Mafon’s furvey and refufe 
“ her grant to the land? 

“ The law has pointed out no mode by which the commonwealth can 
* fet afide Mafon’s furvey for her own benefit ; neither was fuch a provi- 
“fion neceffary; becaufe he had- paid the purchafe-money, for fo many 
“acres of unappropriated lund. It was vacant; and fo foon as his fur- 
“vey was recorded, his werrant was carried into full emecution, and the 
“entry of 8,300 acres became vacant, and reverted to the commonwealth, 
“there being no warrant in the furvcyor’s office to cover it, the warrant 
“ being returned to the owner with the plat and certificate of furvey. Or, 
“ being recorded is the fame thing in effect, as it can never be again acted 
“upon, being executed by aGtual furvey. Ch. rev. §..3.p 95,96. Any 
“ practice to the contrary I deem illegal and contrary to law. 

“ From this flatement of facts I determine Mafon's right to be good 
* againft the commonwealth. 

“ As the commonwealth can take no advantage of Mafon’s furveying 
“contrary to entry, thall Wilfon, by his fubfequent fpecial entry, when 
“he had full and perfect knowledge of the place where Mafon’s furvey 
“was made, and of its being recorded. 

“ There 
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Daveifs for plaintiff in error. 


As the counfel for the defendant in error have objected 
to our right of appeal in thiscaufe, I fhall at firft confine 
myfelf to that point; becaufe, if the court fhould agree 


“ There are only two ways of deftroying a man’s right to a trac of 
“Jand. Bycaveat afterfurvey and before the title is complete; or, by a 
“ fuit in chancery after the grant has iffued. 

“ In the prefent cafe Wilfon has chofen to enter a caveat to prevent the 
“ emanation of a grant to Mafon; alledging that Mafon has furveyed 
“ contrary to entry, and that it is vague, for which reafens he claims the 
“ land by virtue of a {pecial entry 

“ There are four caufes ftated in the land-law which authorize the en- 
“tering of a caveat. 1. Failing to regifter the plat and certificate of 
“furvey within twelve months after making the furvey: 2. If the 
“ breadth of the plat be mot one-third of its length: 3. If any perfon 
“ fhall obtain a furvey of land to which another hath by law a better right, 
“ the perfon having fuch éctter right may in like manner enter a caveat, 
“ &c. 4. If-the plaintiff in a caveat recover judgment and fails to deliver — 
“ the fame, &c. into the land-office within fix months after judgment, it 
“ fhall be Jawful for any perfon to enter a caveat, &c. The two fir 
“ and fourth caufes are penalties which any perfon may take advantage of, 
“ and do notapply tothe prefent cafe. The third requires an erifting right 
* in the caveator at or before the time the furvey caveated is recorded 

“ From an attentive confideration of this paflage in the law, it conveys to 
“ me this idea: “ Shall obtain a furvey of lands,’ means fubfequent to the 
“ pafling of the law, and after the furvey is recorded ; and not from the 
“ making, becaufe the furvey is not complete until it is recorded; neither 
“ could he “ obtain” it till the furveyor has performed that part of his 
“ duty, after which it is to be delivered to the proprietor with the warrant. 
“ Previous to the recording I confider the furvey to be under the direction 
“ of the owner, and that he may make any alteration he pleafes in it, but 
“ not after; although a different practice has prevailed, and which upon 
“ enquiry will be found to be contrary to law. 

“ It is important to this caufe to confider another paffage in the fame 
“ fentence of the law; “to which another bath by law a better right.” 
“ The word 4ath is in the prefent tenfe, and refers to the time of obtain- 
“ ing the furvey. If any conftruction relative to the word obtain, be 
“ right, the claim of the caveator muft exift before or at the time of re- 
“ cording the furvey. Iam cgnfirmed in the propriety of this interpreta- 
“ tion of the law, for the following reafons. If a deputy furveyor makes 
“ a furvey, the principal ought not to fign it till it is recorded; then the 
“« fignature makes it ready to be delivered. If made by the principal, he 
“ will not deliver it before it is recorded. ‘The furvey cannot be confi- 
« dered as complete till all the requifites of the law be performed ; the 
“ party is thenentitled to it. Neither will the regifter of the land-office 
“ receive it without that formality. Without thefe requifites it is of no 
“ more value than wafte paper; it cannot therefore be faid to be “ ebtain- 
* ed,” without their being performed. 

* “ The two firft and fourth caufes which jufify the entering a caveat, 
“ 1] have already faid, do not apply to the prefent cafe 
“ It remains to be confidered whether Wilfon has purfued the ftatute fo 
“as to bring his cafe within the thisd caufe: Had he “ @ better right” a 
. : - “ 
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with them in opinion’on that queftion, much time will Witsow 


be faved and much ufelefs difcuffion prevented. It is 
contended that by the laws of Virginia, upon which the 
title to the land in difpute depends, and which give the re- 


“ the land furveyed for Mafon, and for which he has inftituted this fuit, 
“ than Mafon had, at the time the furvey was recorded? 

“ A caveat is a new and fummary mode-of proceeding, in derogation 
“ of the proceedings at common law, inftituted by ftatute; it is necef- 
“ fary, therefore, to purfue the ftatute ftri@tly, and thew to the court 
“ that the caveator has a clear right to purfue that mode of proceeding. 
“3 D. and E 141.” : 

“ Wilfon’s entry was made on the gth day of April, 1784. To the 
* date ot his entry I fix the commencement of his claim to the land in con- 
“ troverfy, it being the firft certain and evident act of ownerfhip manifcft- 
“ed by him; which is upwards of four months after Mafon’s furvey 
had been recorded.” 

“ As Wilfon’s right did not exift at the time Mafon’s furvey was re- 
“ corded, he has failed to prove the better right required by law; neither 
“ has he purfued the ftatute by afligning proper caufes for caveating. Sur- 
“ veying contrary to entry, or making a vague entry, are not ftated in 
* the law as exceptions to a furvey, or caufes for entering a caveat. 

“ True it is, that there are inftances in which furveying contrary to 
“entry would be a good caufe of caveating. But this is where there 
“isan exifting right before the furvey is made or obtained; and the 
“ queftion would then reft on having the éetter right to the land. 

“ The favourable light in which furveys have been viewed by the legif- 
“ lature is apparent in all the laws which have been enacted refpecting 
“ the titles to land They are all to be confidered as one law, forming 
“ one general fyftem on the fame fubjec&.* 

“ The furveys here alluded to were injurious to the intereft of the 
“ commonwealth, but being made by the proper officer, were confirmed. 

“‘ In this cafe the commonwealth is not injured, and Wilfon, through 
“his partner Handly, had every information neceflary to guard him 
“ againft an interference with Mafon’s furvey 

“ Confidering the parties both as purchafers of the commonwealth, de- 
“ riving their claims from the fame fource ; Mafon asthe firft, and Wil- 
“ fon as the fecond, the following principles will apply in this'cafe re- 
“ fpecting notice. Lord Hardwicke faid, in the cafe of Le Newe v. Le 
“ Neve, Amb. 446 3 Atk. 654. “ that the taking of a legal eftate after 
“ notice of a prior right, makes a perfon mala fide purchafer, and is a 
“ fpecies cf fraud.” If a perfon does not ftop his hand, but gets the legal 
“ eftate when he knew the right in equity was in another, he will be 
“ rebutted by this maxim “ fraus et dolus nemini patrocinari debent.”’ 

“In the cafe of Abney v Kendall, 1 eq. ca. ab. 330. pl. 1. I chan. ca. 
* 38.4 it was determined that if A. having notice that lands were con- 
“ tracted to be foldto B_ purchafes thofe lands, and takes a conveyance 
“ it fhall deftroy the purchafe and the land fhall be reconveyed to B. 

“ Mafon being confidered the firft purchafer of the commonwealth 
“ having obtained his furvey, through the means of her agent, (though 
“ contrary to entry, yet of which fhe can take no advantage, and which 

' “ worked 
* © Many a&s paffed the Virginia legiflature giving further time to return 

“ plats, Sc.” 
+ I Chan. ca. 28. Merry 2. A” the father, Abney the fon, and Kendat!. 


VU. 
Mason. 











































Witson 
2. r 
Mason. 


>. - 


$8 | SUPREME’COURT U. s. 


medy by caveat, no appeal or writ of error will lie. The 
land law of Virginia, as it is called, viz. the a€t of May 
1779, (Chancery revifion'of the laws of Virginia, p. 94-) 
entitled «* An a for eftablifhing a land office, and afcer- 
taining the terms and manner of granting wafte and 
unappropriated lands,” which direéts the manner of 
proceeding upon caveats, ena¢ts that “the court” (that 
is the general court) ‘ fhall proceed to determine the 
right of the caufe in a fummary way, without pleadings in 
writing ; empannelling and {wearing a jury for the find- 
ing of fuch facts as are material to the caufe, and are 
not agreed by the parties ; and fhall thereupon give judg- 
ment, on which no appeal or writ of error fball be allowed.’” 

This law, it is faid, was in force at the time of the fee 
paration of Kentucky from Virginia; and that by the act 
of affembly of Virginia of December 1789, rev. code p. 
56. fect. 7. which prefcribes the terms upon which 
Kentucky might become an independent ftate after the 
1ft. of November 1791, it is provided that all private 
rights and interetts of lands within the faid diftri@t, de- 
rived from the laws of Virginia prior to fuch feparation, 
fhall remain valid and fecure, under the laws of the pro- 
pofed ftate, * and /hall be determined by the laws NOW exe 
fing in this sTATE.” 


“ worked no iniquity to any perfon, the land being vacant) by recording 
« the furvey, the entry above the forks of the creck was abandoned. 
“ Wilfon having zotice, before he made his entry, that Mafon had appro- 
“ priated the land by the recording of the furvey, cannot fupport his 
“ claim ander the ftatute; judgment, therefore, muft be entered for the 
“ defendant. 

“ The preceding pages contain my opinion delivered in the caveat, 
“ George Wilfon againft Richard Mafon, devifee, &c at the June term, 
“ 1800, of the diftri@ court of the United States for the Kentucky 
“ diftria. 

« As the principles on which the decifion was founded will be brought 
“ before the fupreme court of the United States, where I can have no 
“ opportunity of affigning my reafons in fupport of the judgment, with 
* due deference I folicit the court to permit the opinion to be read; by 
“which the principles which governed me in the decifion will appear 
* fully before that court which is to reverfe or affirm the judgment I have 
“ given between the parties. 

“ This requeft is grounded upon this fingle confideration, that what I 
“have been offcially obliged to do, may be examined before a final en- 
® guiry is had refpeting my judicial acts.” 

(Signed) “ HARRY INNES.” 


“ May 18th, 1801.” 
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But we hall contend, WILsox 
Ve 
1ft. That the jurifdiétion and powers of this court do Mason. 
not depend upon the laws of Virginia, but upon the con- 
ftitution of the United States, and the actsof congrefs. 


2dly, That the laws of particular ftates lofe their 
force when they contravene the acts of congrefs. 


LIBRARY 


3dly. That by the law of Virginia a right of appeal 
is allowed upon a caveat. 


1ft. By the conftitution of the United States, art. 3. 
fect. 2. the judicial power fhall extend” “ to controver- 
“ fiesbetween citizens.of different {tates,” and in all cafes, 
except where a public minifter, or a ftate, fhall be a par- 
ty, “the fupreme court /hail have appellate jurifdiction, both 
** as to law and fact, with fuch exceptions, and under fuch 
* regulations as the congrefs fhall make.” Congrefs have 
not excepted the prefent cafe; it therefore follows, that 
by the conftitution of the United States, this court has ap- 
pellate jurifdiction of the caufe. 
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2dly. By the conftitution of the United States, art. 
6. “ This conftitution, and the laws of the United 
*¢ States, which fhall be made in purfuance thereof, fhall 
* be the fupreme law of the lands and the judges, in 
“ every ftate, fhall be bound thereby, ¢ any thing in the con- 
“ flitution or laws of any flate to the contrary notwithftanding.” 
By the roth fection of the judiciary a€t of 1789, the 
diftrict court of Kentucky has jurifdi€tion of all cafes by 
that act made originally cognizable by the circuit courts, 
and it is enacted that “writs of error and appeals, /bail lie, 
from decifions therein, to the fupreme court in the fame 
“ caufes, as from a circuit court to the fupreme court and 
“‘ under the fame regulations.” This caufe having been 
removed, by the defendant Mafon, from the ftate court, 
into the diftri& court of the United States for the diftriét 
of Kentucky, under the 12th fection of the judiciary act 
of 1789, is to “ proceed in the fame manner as if it had 
“¢ been brought there by original procefs.” And by the 
22d fection, * final judgments and decrees in civil-ac- 
“ tions in a circuit court, brought there by original pro- 
“ cefs, or removed there from courts of the feveral flates,” 
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where the matter in difpute exceeds 2000 dollars, may 
be re-examined and reverfed or affirmed in the fupreme 
court. 


A caufe may be removed into a circuit court from a 
fupreme court of a ftate, from which, by the laws of the 
ftate, no appeal or writ of error would lie; and if the 
principle contended for by the oppofite counfel is correct, 
it would equally prevent this court from taking cogni- 
zance of a writ of error in that cafe, as in this. 


Befides, the queftion, whether a writ of error or appeal 
will, or will not, lie upon a caveat, does not affeét the 
title to the land; and the aét of affembly of Virgjnia of 
December, 1789, was only intended to proteé the rights 
to land in Kentucky acquired under the laws of Virginia. 
It fays, * the rights and interefts of lands fhall be deter- 
«‘ mined by the laws now exifting,” and does not fay 
that Kentucky may not give a further remedy. 


3dly. A right of appeal upon a caveat did exift in Vir- 
ginia at the time of paffing the aét of affembly of De- 
cember, 1789, ch. 53. refpeéting Kentucky. By the act 
of the Virginia aflembly, Oétober 1788, ch. 67. fed. 
11 and 12. the cognizance of caveats was given to the 
diftri€t courts, and by the 16th feétion of the fame act 
an appeal is allowed as of right in all cafes. The a& of 
December 12, 1792, feét. 6 and 9. rev. code, p. 80, 81. 
re-enatts thofe claufes of the act of 1788. 


Mafin for defendant in error. 


It is not denied that the aéts of congrefs are in many 
eafes paramount to the laws of the individual ftates ; 
but even a general pofition of that kind will not decide 
the prefent queftion. This aétion was brought in a ftate 
court, under a ftate law, before congrefs legiflated upon 
the fubjeét, and even before congrefs, or the conftitution 
of the United States, had an exiftence. Can fuch an ac- 
tion be effected by fubfequent aéts of congrefs ? 


The law by which Kentucky was erected into a fepa- 
rate ftate paffed the Virginia legiflature in December, 
1789. This is an unalterable law, embracing the citizens 
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of both ftates. It isa compaé& by which they mutually 
agreed that the rules of property fhould not be altered. 
If we admit that by the act of 1792, appeals were allow- 
ed in the cafe of caveats, the admiflion proves nothing 
in the prefent queftion, becaufe the law of 1789 is an 
unalterable law, and confined to the then exifting ftate 
of things. It was not in the power of one of the con- 
tracting parties to change the terms of the compact. 


But it is faid that there was a right of appeal at the 
time of that compaét. Let us examine the laws relative 
to this fubje&t. The firft aét is that of 1779, mentioned 
by the oppofite counfel, which declares that caveats fhall 
be tried in the general court, and that there fhall be no 
appeal or writ of error The next is the aét of 1788, 
which transfers the jurifdiction of the general court to 
diftri&t courts, and declares that « they fhall have the 
« fame jurifdiction concerning” ‘ caveats” ‘as the gene- 
“ ral court heretofore had by law.” But the jurifdiétion 
which the general court heretofore had by law was an ex- 
clufve and final jurifdi€tion, from which there could be 
no appeal. If then the diftrict courts were to poffefs the 
fame jurifdiGtion, it muft be an exclufive and a final jurif- 
diction. But it is faid that by the fame aé&t of 1788, an 
appeal in all cafes from the diftri€t court was a‘ matter of 
right. This muft evidently mean in all cafes where a 
right of appeal before exifted from the general court to 
the court of appeals; but cannot be underftood to give 
an appeal in a cafe where it had been expre/sly excluded 
by an exifting law. The intention of the legiflature was 
to put the diftri€t court, as to all cafes arifing within the 
diftri€t, exactly in the place of the general court, and to 
give them the fame jurifdi€tion, to be exercifed in the 
fame manner, with the fame limitations, and liable to 
appeals only in the fame cafes. But the act of 1788, 
erecting diftri€t courts on the eaffern waters, did not af- 
fe& Kentucky. The legiflature had before, by an act 
pafied in 1782, ereéted a court on the weffern waters, 
called the fupreme court for the diftri€t of Kentucky, to 
which it had transferred all the powers and jurifdiction 
theretofore exercifed by the general court of Virginia; 
and with the reft, the power to try caveats and to give 
judgment thereon, without any appeal or writ of error to 
their judgment. The act of 1788 did not take away the 
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exclufive cognizance which the fupreme court of the dif- 
trict of yptg ey refpecting caveats, but they re- 
tained it till the final feparation of Kentucky from Vir- 


yn’ _ginia; after which the legiflature of Kentucky paffed no 


law authorizing an appeal; fo that under the ftate laws, 
it is clear that no appeal or writ of érror would lie, 
There being then no appeal under the ftate laws, the 
queftion will be fimply whether a writ of error will lie 
to the diftri€t court of the United States for the Ken- 
tucky diftri€t, uponan action carried there from the ftate 
court, which, under the laws of the ftate, had a final and 
exclufive jurifdiction of the caufe. 


The 22d feétion of the judiciary act of 1789 (Laws of 
U. &. vol. 1. p. 61.) which allows appeals and writs of 
error generally, did not contemplate a cafe like the pre- 
fent. This court is bound to take notice of the laws of 
the feveral ftates. By the 34th fe€tion of the fame judi- 
ciary act, p. 74, the laws of the feveral ftates are to be 
the rules of decifion in cafes where they apply. The re- 
medy by caveat is given by the ftate law, and the party 
who choofes to take that remedy muft take it with its 
condition annexed, that no appeal or writ of error fhall 
be allowed. A purchafer under the commonwealth of 
Virginia acquires his right under this condition. It is a 
part of the contract from which this court cannot ab- 
folve him. The parties to this fuit are not the only par- 
ties interefted in this queftion; for while the right is 
hung in dubio, whilft it is uncertain to whom the grant 
ought to iffue, the ftate taxes cannot be colleéted, the 
commonwealth having no tenant to whom to refort. 
Wilfon has fought the fummary procefs by caveat, and 
ought to be bound by the reftrictions of that law under 
which he claims his remedy. He was not compelled to 
ufe the fummary remedy, he might have reforted to chan- 
cery, and then the commonwealth would have had a te- 
nant to pay the taxes. He ought not to have the bene- 
fitsof this kind of procefs without fubmitting to the in- 
conveniences which may be fuppofed to attend it. If this 
opinion is correét, although the laws of the United 
States provide generally that writs of error may be had, 
they can only give them as a remedy where a right exifts; 
and if Wilfon’s right is gone by the judgment of the 
court below, he is precluded from {uing it out, by the 
ftatute under which he claims. 
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Lee, in reply. 


This caveat is brought from the diftri€t court of the 
United States, and not from a ftate court. It is true that 
it originated in the ftate court, but it was. the defendant 
Mafon, and not Wilfon the paintiff, who brought it into 
the court of the United States; and if the judgment of 
that court becomes thereby liable to be reverfed upon a 
writ of error, it is a confequence attributable to the act 
of Mafon alone. 


There is nothing peculiar in the nature of the proceeds 
ing by caveat, to exclude it from the general appellate 
jurifdi€tion which is given to this court by the conftitu- 
tion and laws of the United States. It ‘is not true that 
this court are to look into the laws of Virginia for their 
right to correct the errors of the inferior courts of the 
United States. When a caufe is brought from a ftate 
court into a court of the United States, it is to be pro- 
ceeded upon as if it had originated in the latter court, and 
the act of congrefs has exprefsly provided for an appeal or 
writ of error in the very cafe of an action removed from 
a ftate court into an inferior court of the United States. 
Unlefs this cafe can be fhewn to be within fome exprefs 
exception to the general rule, none ought to be prefumed 
by implication. With regard to the compact between 
Virginia and the inhabitants of Kentucky, it is true that 
in all matters of fubftance, where the right of property 
depends upon it, it is binding upon this court; but in 
matters of form only, it could never receive the ftrict 
conftruction contended for, even between the parties 
themfelves. The reafoning of the oppofite counfel would 
go to prove that every caveat, depending upon the laws 
of Virginia, muft be tried in the courts of Virginia on- 
ly, becaufe they had the fole right of trying a caveat, at 
the time of the compact. It would prevent the ftates of 
Virginia and Kentucky forever from modifying and regu- 
lating their fyftem of courts, and neither {tate could ever 
afterwards authorize an appeal upon a caveat. ‘ 


But an appellate jurifdi€tion on caveats did exift in Vir- 
ginia at the time of the compact. It appears by the a&t 
of congrefs, vol. 1. p. 278, that Kentucky did not be- 
come an independent ftate till June, 1792. ‘The county 
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courts of Virginia had before that time cognizance of 
caveats as to lands within their refpeétive counties. Laws 
of Virginia, rev. code, p. 92, §. 11, and in p. 88, §. 53, 
an appeal is given from the county courts to the diftrict 
courts in all cafes of a certain value, or where the title 
of land is drawn in queftion; and in p. 69, §. 14, an ap- 
peal or writ of error is allowed from the diftrict courts 
to the court of appeals, in the fame manner as from the 
county to the diftrict courts. 


As to taxes, the ftate may tax the land before any pa- 
tent has iffued, if they think proper. It is not neceflary 
that there fhould be a tenant. 


The court dire€ted the counfel to proceed in the fur- 
ther argument of the caufe, obferving that they would 
confider this point with the others. 


Lee for the plaintiff in error. 
The queftion is who has the better right to the grant 
for 8,300 acres of land, furveyed for George Mafon, on 


the 2d of O&tober, 1783. 
1ft. The decifion of this controverfy depends on the 


laws of Virginia prefcribing the terms and manner of ac- 


quiring title to wafte and unappropriated lands; with. 


which there muft be a legal and exa¢t compliance.(a) Ac- 


(a.) The following is the fubftance of thofe parts of an act 
of aflembly, which are material to this caufe, contained in 
the chancery revifion of the laws of Virginia, publifhed in 
1785, by order of the general aflembly, p. 94, entitled ** An 
“© aét for eftablifhing a land-office, and afcertaining the terms 
‘* and manner of granting wafte and unappropriated lands,” 
May feffion, 1779. 

The preamble recites, ‘* Whereas there are large quantities 
‘* of wafte and unappropriated lands within the territory of 
** this commonwealth, the granting of which will excourage 
** the migration of foreigners hither, promote population, imcreafe 
“© the annual revenue, and create a fund for dich 
*€ lic debt, Be it enaéted,’’ &c. 

§. 1. That an office be conftituted for the purpefe of grant- 
ing-lands, and a regifter of the /aid land-office be appointed, &c. 

§. 2. ‘** That any perfon may acquire title to fo much wafte 
‘* and unappropriated lands as he or fhe fhall defire to purchafe, 


** paying 


charging the pub- . 
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eording to thefe laws theremuft be a warrant, anentryand Witsos 


a furvey; the warrant being the foundation of the entry,’ 
and the entry direCting and controlling the furvey. If the 


** on paying the confideration of £. 40 for every 100 acres, 
** and fo in proportion,’”’ &c. 

§. 3. Regifter to grant printed warrants under his hand and 
feal of office, fpecify ing the quantity of land, and the rights 
upon which it is due, authorizing any furveyor duly qualified 
according to law to lay off and furvey the fame, “ which 
** warrants fhall be always good and valid until executed by 
“* a@ual furvey :’’ no warrant to be iflued other than pre-emp- 
tion warrants, before 15th Oftober, 1779. No furveyor to 
admit the entry or location of any warrant before 1ft May, 
1780. A furveyor to be appointed in every countys 

*¢* Every perfon haying a land-warrant founded on any of 
** the before mentioned rights, and being defirous of locating 
** the fame on any particular wafte and unappropriated lands, 
** fhall lodge fuch warrant with the chiel furveyor of the 
** county wherein the faid lands or the greater part of them 
** lie, who fhall give a receipt for the fame, if required. 
* The party foall direc the location thereof fo pecially and precifely, 
‘© as that others may be enabled with certa:nty to locate other war 
‘© rants om the adjacent refiduum; which location fhall bear date on 
* the day on which it foall be made, and fhall be entered by the fure 
** veyor in a book to be kept for that purpofe, in which there foall be 
** Left no blank leaves or {paces between the d. ferent entries.”” 

‘© The furveyor at the time of making the furvey thall fee 
** the fame bounded plainly by marked trees, except where 
** a water courfe or ancient marked line fhali be the boundary, 
*€ and fhall make the breadth of each furvey at leaft one- 
“* third of its length in every part, unlefs where fuch breadth 
** fhall be reitrained on both fides by mountains unfit for cul- 
‘* tivation, by water couries, or the bounds of lands befure 
** appropriated. He fhail, as foonasit can conveniently be done, 
‘* and within three months at fartheit after making the fur- 
‘* vey, deliver to his employer, or his order, a fair and true 
‘€ plat and certificate of fuch furvey, the quantity contained, 
‘© the hundred (where hundreds are eftablifhed in the county 
‘< wherein it lies) the courfes and defcriptions of the feveral 
*€ boundaries, natural and artificial, ancient and new, ex- 
‘¢ prefling the proper names of fuch naturai boundaries, where 
“they have any, and the name of every perfon whofe 
‘6 former line is made a boundary ; and alfo the nature of the 
‘* warrant and rights on which fuch furvey is made. The faid 
‘¢ plats and certificates fhall be examined and tried by the faid 


“ principal furveyor whether truly made and legaily propor. 
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entry be made without a warrant, or if the furvey be: 
made of other land than that defcribed in the entry, m 
either cafe there is a defe& of title. 


‘* tioned as to length and breadth, and fhall be entered 
‘* within three months at fartheft after the furvey is made, in 
‘© a book, well bound, to be provided by the court of his 
** county, at the county charge.” 
‘* Every perfon for whom any wafte or unappropriated lands 
“© fhall be fo located and laid off, fhall, within twelve months 
“* at fartheft after the farvey made, return the plat and cer- 
“© tificate of the faid furvey into the land-office, together with 
‘* the warrant on which the lands were furveyed, and may de- 
‘* mand of the regifter a receipt for the fame, and on failing 
** to make fuch return within twelve months as aforefaid, or 
** if the breadth of his plat be not one-third of its length, as 
“* before directed, it fhall be lawfal for any other perfon to 
** enter a caveat in the faid land-office again& the iifuing of 
“‘ any grant to him, exprefling therein for what caufe the 
** grant fhould not iflue; or :f any perfon fhall obtain a furvey of 
** lands, to which another baih by law a better right, the perfon 
“* having fuch better right, may in like manner enter a caveat to 
** prevent his obtaining a grant until the title can be deter- 
‘* mined ; fuch caveat alfo exprefling the nature of the right 
** on which the plaintiff therein claims the faid land. The 
*¢ perfon entering any caveat fhall take from the regifter a cer- 
** tified copy thereof, which, within three days thereafter, 
** he fhall deliver to the clerk of the general court, or fuch 
“* caveat fhall become void; the faid clerk, on receiving the 
‘* fame, fhall enter it in a bock, and thereupon iffue a femmons, 
** reciting the caufe for which fuch caveat is entered, and re- 
‘* quiring the defendant to appear on the feventh day of the 
** fucceeding court, and defend his right; and, on fuch procefs 
“* being returned executed, the court fhall proceed to determine 
** the 1ight of the caufe in a fummary way, without pleadings 
‘* in writing ; empanelling and {wearing a jury for the find- 
** ing of fuch facts as are material tothe caufe, and are not agreed 
** by the parties ; and fhall thereupon give judgment, on which 
** no appeal or writ of error fhall be allowed; a copy of fuch 
‘* judgment, if in favour of the defendant, being delivered 
** into the land-office, fhall vacate the faid caveat ;\and ifnot de- 
‘¢ livered within three months, anew caveat may for that caufe 
** be entered againit the grant ; and if the faid yudgment be 
‘* in favour of the plaintiff, upon delivering the fame into the 
** Jand-office, together with a plat and certificate of the fur— 
** vey, and alfo producing a legai certificate of new rights on 
“* his own account, he fhail be entitied to a grant thereof ; 
** but on failing to make fuch return and produce fuch. certifi- 
** cates within fix months after judgment fo rendered, it fhall 
‘ce be 
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In this caveat one of the caufes affigned is, that the Wtsox 
furvey of Mafon was made contrary to his entry, and v. 
this we conceive to be a fatal defect in his title. Mason. 

. 

2d. The entries made on the 29th of April, 1780, by 
G. Mafon (from whom the defendant derives his title) of 
his two warrants, No. 1, for 8,400 acres, and No. 2, for 
8,300 acres, were valid and fufficient entries of landon the 
aft fide of Panther creek, and above the mouth of the weft 
fork thereof, at the time thofe entries were made. The 
entry of warrant No. 1 is “on $,400 acres of land to be- 
“ gin on Panther creek on the eaft fide thereof, oppofite to 
“a beech on the weft fide, about four miles above the 
** mouth of the wef fork, and to run up and down the faid 
* creek, and eaftwardly for quantity.” 


The entry of warrant No. 2, is “ on 8,300 acres to be- 
gin at the upper corner of his 8,400 acre entry, and 
“run up the creek on the eaft fide, ‘and back for quan- 
*¢ tity.” 


3d. If the explanation made on the 27th of Odtober, 
1780, of the entry of warrant No. 1, on the 29th of April 
receding, for 8,400 acres, was a fubtraction thereof 
rom the land to which it had been applied, a matter not 
clear of doubt, and therefore not admitted; yet the entry 
of warrant No. 2, upon 8,300 acres was not thereby af- 


‘* be lawful for’ any other perfon to enter a caveat, for that 
** caufe, againft ifluing the grant; upon which fubfequent ca- 
‘* veats, fuch proceedings fhall be had as are before directed 
*€ in the cafe of an original caveat; and in any caveat where 
*¢ judgment fhall be given for the defendant, the court fhall 
“* award him his cofts;”’ ‘* and in cafe the plaintiff in any fuch 
‘© caveat fhall recover, the court may, if they think 1t rea- 
‘6 fonable, award cofts againft the defendant.”’ 

*© And for preventing hafly and furreptitious grants, and avoiding 
‘© controverfies and expenfive law fuits, be it enatted, that no fur- 
“© veyor fhall at any time within ‘qwelve months after the furvey 
‘© made, fue ordeliver any certificate, copy or plat of land, by him 
‘© Surveyed; except only to rs perfor or perfans for whom the fame was 
‘¢ furveyed; or to his, heror their order ; unlefs a caveat fhall 
“< have been entered againft a grant to the perfon claiming under 
“* fuch furvey, tobe proved by an authentic certificate of fuch 
“© caveat from the clerk of the general court, produced to the 
‘¢ furveyor.”” 
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Witson feéted, but remained unaltered, unimpaired and unfub- 


Vv. 
Mason. 


tracted from the land which it defcribes with fufficient le- 
gal precifion and certainty. The re-location of one war- 
rant is not neceflarily the re-location of another, If the 
warrant No. 1. was transferred by a new entry on the 
27th of O€tober, 1780, to land fome miles below the weft 
fork of Panther creek, yet the warrant No. 2. having 
been legally located, on the 2yth of April antecedent, 
upon a tract of land fome miles above the weft fork, re- 
mained appropriated to that tract of land. 


4th. The entry of 8,300 acres, under warrant No. 2, 
being fuch a fpecial and precife entry as the law requires, 
is an appropriation of the land defcribed in it; and. fixes 
that warrant upon that traét of land, fituate upwards of 
four miles above the weft fork of Panther creek: and the 
furvey made by Mafon of 8,300 acres on the /outh fide of 
Panther creek, and below the weft fork thereof, and fe- 
veral miles below it, is not a furvey of the fame land 
contained in his entry. 


A furvey, of itfelf, without a previous legal entry of a 
land warrant, is not a /egal appropriation of wafte and 
vacant land; and therefore this furvey, unfupported by 
a legal warrant and a legal entry, was no legal appropri- 
atio , by Maton, of the land in controverfy; but an un- 
lawful intrufion thereupon; and the fame land remained 
open to the appropriation of others, who, having notice 
of the illegal furvey of Mafon, were nof precluded by 
law, or equity, from proceeding in due courfe of law 
to obtain title to the fame land which is defcribed in that 
illegal furvey which had been knowingly made by the 
agents of Mafon contrary to his legal entry. No grant 
of the land, therefore, ought to be made to the defendant 
Mafon 


sth. If the claim of the defendant be deemed invalid, 
then there is no impediment in the way of the plaintiff 
whofe warraits, whofe entry, and whofe furvey are per- 
feétiy conformed to law. 


The two caufes afligned by Mafon in his caveat againft 
Wilfon are refolvable into one, viz. that having notice of 
the /urvey of Mafon, it was not equitable but fraudulent 
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to acquire a title to the fame land which was contained Witsox 
in that furvey. But if the law be in favor of the plain- v. 


tiff, equity is alfo : for notice of illegal proceedings none) Mason. 
man to acquire property, is no equitable bar to another 
who fhall in all refpeéts proceed according to law. 


On the part of the defendant Mafon, there was full 
and complete knowledge of Green river, Panther creek, 
and the weft fork; and with this knowledge, a furvey 
was made of a different tract than the one defcribed and 
authorifed by the entry No. 2, for the purpofe of obtain- 
ing a grant, in evafion and fraud of the law. Such illegal 
proceeding ought not to be fuftained in a court of juftice 
againft another who fhall refpect and obey the law in all 
particulars. 


The entry of Mafon for 8,300 acres, on the 29th 
April, 1780, begins at the upper corner of his entry for 
8,400 acres, as made on the fame day. The entry for 
8,400 acres, well and accurately defcribed a tract of land 
lying on the eaf fide of Panther creek, oppofite a beech 
on the weft fide, and four miles above the weft fork. This 
entry being fufficiently certain, the entry for 8,300 acres 
muft be certain alfo, and defcribes a particular tract of 

‘Jand lying more than four miles above the weft fork. 


The weft fork was known by that name to the agent of 
Mafon at the time he made the entries 6n 29th April, 
having encamped thereabouts, four or five weeks in the . 
winter and {pring before he made the entries for Mafon. 
It has always been known by that name fince the firft ex- 
ploring of that part of the country. He was informed, 
while the furveys were ftill in his power, that they did 
not conform to his entries, and fhewn the manner in 
which they differed, and yet he obftinately perfifted in 
having them recorded. The warrant No. 2, then was 
well and fufficiently located on the land above the weft 
fork, and a removal of the location of warrant No. 1, 
even if fuch removal could be made according to law, 
could not be confidered as a removal alfo of the location 
of No. 2, without an exprefs declaration to that effect. 
The location of warrant No. 1, was changed, but the 
location of No. 2, was not. Mafon has furveyed it as 
if it was; and hence refults the fatal difference between 
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his entry and his furvey; by which his furvey is a mere 
void aét, and can not be the foundation of a claim toa 
patent. 


But it may be faid perhaps, that Mafon’s furvey of 
8,300 acres, although not authorifed by a previous entry, 
yet being made before Wilfon’s entry, and Wilfon having 
notice of it, was good againft Wilfon, as well as againft 
the commonwealth. This is denied. As to the com- 
monwealth it was an intrufion; and as to Wilfon the 
land was {till vacant, it not having been appropriated in 
the manner authorifed by law. Before a grant for land 
has actually iffued, the only record of appropriations is 
the furveyor’s book of entries of locations. The book 
of furveys was not intended by the legiflature as the book 
to refort to for information as to appropriations; it fur- 
nifhed no evidence of that kind. And as to notice, the 
principle is well eftablifhed that notice of an illegal act, 
is no equitable bar to him who proceeds according to law. 
Cowper 280, Chapman v. Emery, and Dee v. Routledge, 
Cowp. 708, 711, 712, where lord Mansfield ftates the 
reafon for the principle to be, “ becaufe if he knew the 
tranfaction, he knew it was void by law.” § Co. 60, (b) 
Gooch’s cafe. 1 Eq. ca. ab. 334. Tonkins & Ennis. 2. Eq. 
ca. ab. 682. Powell and Pleyaell. 


Notice could not make that a&t valid which was void 
at law. A furvey is not the a& of appropriation which 
the law requires. ‘The land not being appropriated ac- 
cording to law, was fuch wafte and unappropriated land 
as the act of affembly fays any perfon may acquire a title 
to, on complying with the terms, and by taking the fteps 
prefcribed by the act, and Wilfon or any other perfon 
might lawfully appropriate the land, by proceeding regu- 
larly according to law. 


Mafon, then, not having taken the fteps required by 
the a& of affembly had no title at law; and having ille- 
gally made his furvey, with a full knowledge of all the 
circumftances, and after having been warned of his er- 
ror, has certainly no right in equity. Before he obtained 
a grant, Wilfon, by purfuing the fteps of the law, ac- 
quired a better right, and was thereby intitled to bring his 
caveat, and obtain a judgment in his favor. 
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Daveiss, on the fame fide. 


Notice cannot alter the law, except where the law re- 


Witsor 
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quires notice. Where a ftatute requires notice and pre- need 


{cribes the mode, notice in another mode is not fufficient. 
4 Term. Rep. 368. King v. Newcomb. Amb 444, 445. 


‘Fhis is a cafe in which Wilfon and Mafon are both 
contending de damno evitando. ‘The jury have found that 
by a law paffed by the aflembly of Kentucky, in 1792, all _ 
further entries. of land with the furveyors are prohibited, 
and that ever fince no land could be appropriated by vir- 
tue of land warrants. Confequently the principle applies, 
which is laid down by /ord Kaim, in his principles of equity, 
p- 26, 27, 162, 163, 199, “ that it is a univerfal law of 
«“ nature that it is lawful for one, certans de damno evitand, 
to take advantage of another’s error.” A warrant is a 
tranfitory chattel until it has been located according to 
law. ‘The entry is the appropriation of a particular tract 
of land, and the fixing of the warrant to that tract. The 
furvey is of no effect, unlefs it be a furvey of the tract 
fo appropriated. In fupport of thefe pofitions he cited 
a manuicript report of land cafes decided in the courts 
of Kentucky, p 2 and 3, Swearingen v. p- 35+ 
Dougherty v. Crow—61, 62, 63, Ifaacs v. Willis—268, 
Owen v. Willfon—77, 78, 79. Kite v.Stevenfon—182, 183. 
Confellav. Brifeoe—1igg, Swearingen v. fame—1ig7, Mil- 
ler’s heirs v. Fox—200, Smith v. Bradford—206, 207: 
Fry v. Efferyy and other cafes in pages 211, 212, 214, 


222, 232, 236, 268, 302, 303, 337, 338, 343, 353s 354+ 


It will probably be contended by the defendant, that 
the intention of the aflembly in requiring an entry, was 
to give notice to fubfequent purchafers;, and that notice 
given or gained in any way is fuificient. But it has been 
fhewn that here was no appropriation by: Mafon ; and 
that the land until appropriated is wafte. The land law 


fhews this becaufe nothing but a regular title is proteéted- 


by that law. In a flatute introducing a new law, or 
prefcribing the mode of acquiring new rights; affirmative 
words imply a negative of all other modes of acquiring 
that right, or fulfilling the terms of that law. The land 
law by giving one way of acquiring titles, negatives all 
other modes. In 4 Bac. Ab. 641, it is faid, “ If an af- 


—_ 
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« firmative ftatute, which is introduCtive of any new law, 
“ limits a thing to be done in one manner, it fhall not, 
«© even where there are no negative words, be done in 


Nya oc any other,” and the following cafes are there cited.— 


Stradling v. Morgan, Plowd. 206, (6 )—Slade v. Drake. 
Hobart, 298. Wethen v. Baldwin. Sid. 56. He cited 
alfo, Thornby v. Fleetwood. Strange, 329, and 3 P. Will, 
458, 459, 460, 461. Lhe King v. Burrage. Where a 
certain mode is pointed out by a ftatute, in which a title 
may be obtained, a conformity to that mode is a condition 

recedent, without complying with which, no title can 
Be obtained. Inthe prefent cafe a warrant, an entry, and 
a furvey are conditions precedent, and a want of either 
is fatal. 


Lee. 


In the roth faét, found by the jury, for the plaintiff, 
it is ftated, the furvey of 8,400 acres was made on the 
entry of 17th October, and that the furvey of 8,300 acres 
was made on the entry of 29th of April. This muft 
prevent the defendant from arguing that the latter furvey 
was made on the entry of Oétober, as well as from pre- 
tending that the entry of October applies to the entry of 
8,300 acres made in April. 


In order to prove that all lands, not entered for in a 
regular manner, were to be confidered as waffeand unap- 
propriated, he cited the cafe of Fones v. Wiliams, 1 Wafh. 
231, in which the court call lands wafte and unappro- 


priated, although they had been fettled and occupied for. 


years. 
Mafon, for defendant in error. 


1ft. The entry of Mafon, upon which his furvey of 
8,300 acres was made, is fufliciently certain, and the 
furvey is in conformity to the entry. 


2d. Admitting that the entry was vague, and not cor- 
refponding with the furvey, yet Mafon having paid for 
the land, and furveyed it, quoad the commonwealth, he 
was a bona fide purchafer, for a valuable confideration, 


and entitled to the land, provided no ftep had been taken 
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by any other perfon to acquire title to this land, previous Wrusox 
to Mafon’s furvey. v 
































Mason. 


3d. Mafon having appropriated this land by a furvey — 
actually made, returned to the furveyor’s office, and re+ 
eorded, the land ceafed to be wafte and unappropriated: 
land: And Wilfon, having a perfect knowledge of thefe 
facts before and at the time he made his entry, was and 
is, (if he could acquire title at all) in the charaéter ofa  —-,_\» 
fecond purchafer with notice of a prior fale of the fame 
land, and therefore was a fraudulent purchafer. a 
4th. The plaintiffin error is not, under the prtovifions 
of the law, entitled to a caveat in this cafe, becaufe the 
better right, which the law meant to protect, was a right 
exifting before or at the time the furvey to be caveated 
was made. 


1ft The entry of 8,300 acres is fufficiently certain, by 
its reference to the entry of 8,400 acres. ‘Fhe furveys 
of both entries are upon the identical tracts originally in- 
tended to be located. ‘The firft defcription of them in 
April, 1780, was inaccurate on account of the miftake 
in the names of places. Che particular forks and branches 
had at that time feareely acquired any names at all. The 
fa&ts ftated in this cafe do not admit that the names of 
the places were known before the beginning of the year 
1780, which is the very time when the entries were made. 
It does not appe at the place now called the mouth of 
weft fork was k - by that name before Mafon made 
his entries. It may be a*name fince acquired, or given 
by the furveyor or his deputies, who are the perfons that 
generally give names to places in new countries. So foon 
as the fall of the fame year Mafon found that the defcrip- 
tion was not fufficiently accurate, and made an explana- 


of the weft fork, and ftating it to be the forks of Panther 
creek where it mouths into Green river. A miftake of that 
kind was by no means improbable, in the then wild and 
uninhabited ftate of the country on and about Green 
fiver, when it was dangerous on account of the Indiang 
to attempt to fet a compafs. That fuch miftakes were 
general is evident from the names of places which were 
given. Thus the wef — is in fact a north-caft fork ; 
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Wrtson what is called the eaft fide of Panther creeks: is truly the ’ 
Ue fouth-weft fide. The entry of April, was in fubftance, 2 
Mason. the location of the tract furveyed ; and the memorandum t 
——y—— of _Mafon in’ O€tober, was only fixing with more’accura- c 
cy what was before in fome degree vague. If this was I 
the faét, then the entry of O&tober was not a re-location c 
of the warrant; it was never removed, but was always t 
fixed to one and the fame fpot of earth. If then the a 
entry of October is nothing more than it purports to be, 
viz. an explanation of the name of a place which was 
before uncertain, this fame a& of explanation which t 
rendered certain the location of warrant No. 1, mutt of p 
neceffity alfo render certain the location of No. 2, which i 
depends, for its beginning, upon the location of No. 1. b 
Id certum eff quod certum reddi poteft. ‘The two locations 0 
are dependent upon and connected with each other; and a 
the explanation of the firft muft alfo explain the fecond. f 
It is evident that it was Mafon’s intention that the two e 
tracts fhould lie along fide of each other, and the ren- a 
dering certain the firft, upon which the fecond was de- 
_pendent, could never be confidered as withdrawing the 
one from the other, and placing them many miles afunder. t 
If it was Mafon’s intention in Oftober to make a new lo- tl 
cation why did he not avow it? No perfon had applied d 
to appropriate the land he wanted. No one had _inter- h 
fered, or wasabout interfering to take up that tra&t. There te 
was nothing to prevent him from exprefsly withdrawing tl 
the entry of April, and making an entire new location. re 
But his obje&t was not to remove ocation which he c: 
had actually made, but only morefully to explain the c 
ideas which he had at firft intéhded to exprefs, but which a 
on account of the inaccurate knowledge of the names. of g 
. places and of the real geography of the country, he had 
failed todo. ‘Taking then the entry of Oftober as an ex- 
planation only, it applies as well to fix the true location g 
of warrant No. 2, asof No. 15 and the furvey of No. tl 
2, is as correfpondent to its entry, as that of No.1, is T 
to its entry. le 
tc 
_ Nothing can more clearly prove Mafon’s intention to be 
to explain, and not to remove his entries of April, 1780, 
than his omitting to fay any thing refpe€ting his former fc 
entry of 8,300 acres, at the time he was explaining the A 
entry of 8,400. Becaufe having no idea that his act te 
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would be conftrued to be any thing more than an expla- 
nation, it muft apply as well to the former as to the lat- 
ter. But if his intention had been to remove the location 
of warrant No. 1, he would either have exprefsly re- 
moved No, 2, at the fame time, or elfe would not have 
ordered the /urvey of No. 2, to be made contiguous to 
pio of No. 1. He might as eafily have explained No. 2, 
as No. 1. 


Words are but the reprefentatives, and not always the 
true reprefentatives, of ideas. They do not always exe 
prefs, nor are they the uncontroulable evidence of the 
ideas of the perfon ufing them. ‘They may be explained 
by the tone of the voice, by the emphafis, by the geftures, 


or by the aGtions of the perfon fpeaking. ‘To determine, “A. r> /4 


at a fubfequent period of time, the nature of the act 


from the words ufed, and not to fuffer the words tobe . /, 
explained by other proof of the nature of the adt, is not ,. , 


a fair mode of feeking for truth. 


The queftion is, what particular {pot did Mafon mean 
to locate by his entry of April? He has himfelf anfwered 
the queftion by his explanation in October. The only 
doubt can be whether he fpoke the truth. He certainly 
had no motive for deception. There were then no con- 
tending claims. No other perfon had attempted to locate 
the land which he withed to appropriate. He had no 
reafon to with to preferve the priority of his entries, be- 
caufe the book of entries was open before him and he 
could fee that no perfon had entered for the fame land; 
a new entry therefore in Otober would have been as 
good as his old entry in April. 


The att of affembly fays that the warrant “ /ball be 
good and valid until executed by aétual furvey.” The furvey 
then, and not the entry is the execution of the warrant. 
The warrant merges in the furvey. This fhews that the 
legiflature attached greater importance to the furvey, than 
to the entry. 


If then the land furveyed, is the fame land which Ma- 
fon fixed his eye upon, but inaccurately defcribed in 
April, then the furvey was corre€tly made and purfuant 
to the actual location. 
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2d. But admitting, for the fake of argument, that 
the furvey did not correfpond with the entry, yet Mafon 
having paid the money for the land, and furveyed it, he 
was, as to the commonwealth, a bona fide purchafer, for 
a valuable confidetation and entitled to a grant of the 
land. The commonwealth could not refufe, becaufe the 
want of an entry was no injury to her. Mafon had his 
choice among all the wafte and unappropriated land in 
the ftate. It was of no importance to the commonwealth, 
whether he took this traét or another. The common- 
wealth fold all her land at the fame price. The land was 
wafte and unappropriated, and the warrant being exe~ 
cuted by aétual furvey was fpent and gone, funétus officio. 
The commonwealth had no means to prevent the ema 
nation of a grant. As between the commonwealth, 
thercfore, and Mafon, this was a contract, for that fpe- 
cific tra€t of land. It was as if the warrant had been 
fpecial, for that particular land. The warrant, having 
been originally general, became fpecial, as againft the 
commonwealth, by the furvey. ‘The land ceafed to be 
waite and unappropriated, as to the commonwealth, who 
was bound by the furvey and could not fell it to another. 


34. This being the cafe, and Wilfon having. a full 
knowledge of ali thefe facts before he made his entry, 
became a mala fide purchafer. This is one of the grounds 
upon which judge Innes decided the cafe; (here the 
opinion of judge Innes was read, with the authorities 
there cited.) As a fecond purchafer with notice, he 
could take only the right which the commonwealth had, 
fubject to the contract with Mafon. 


The preamble of a ftatute is faid to be a key to unlock 
its meaning. It appears by the preamble of the act of 
177¢, to have been the objec of the legiflature, 1ft to 
encourage migration, and to promote population; 2d to 
increafe the revenue. 


To induce perfons to become purchafers it became ne~ 
ceflary to fecure their titles, and for this purpofe, as the 
fituation of the country would not permit them in all 
cafes to make aétual furveys, an entry, or location of the 
land entered in the furveyor’s books, was to be confidered 
as equivalent to a furvey, for the purpofe of appropri- 
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ating the land and fecuring a title. A furvey, returned 
and reeorded, is, in itfelf, a more unequivocal a& of 
appropriation than an entry, and the law has made it the 


by law for the making the furvey, becaufe in many parts 
oi the ftate it was at that time impoffible to make it, on 
account of Indians, and no time could be afcertained. 
with any degree of precifion when it would become pof- 
fible. For the fecurity of fubfequent purchafers, it alfo 
became neceffary that fome means of notice fhould be 
preforibed, that they might avoid an interference with 
ptior rights. Hence it was enacted that the locations of 
warrants fhould be entered in a book, and fhould be fo 
{pecial that others might be enabled, with certainty to 
locate other warrants on the adjacent refiduum. The ob- 
jects of the commonwealth in requiring entries was not 
to fecure her own immediate intereit, but that of pur- 
chaters, by giving them notice: and if the fubfequent 
purchafer acquires fuch notice, it is of no importance 
whether it be by an entry which was liable to be changed, 
or by an actual furvey recorded, which was a complete 
execution of the warrant and could not be altered. In- 
deed the latter feems to be the more complete and effec- 
tual notice, and to anfwer the intention of the legiflature 
better than notice by an entry only. 


The other objec of the legiflature was to raife money. 
If then complete notice of the location was given to the 
fubfequent purchafer, and the money paid to the com- 
monwealth, the two objects of the legiflature were fully 
anfwered, and neither the commonwea!th nor that fub- 
fequent purchafer had any right to complain. No injury 
was done to either. The perfon who with full notice of 
thefe facts, infifts upon becoming a fecond purchafer, 
becomes fuch in his own wrong, and if a lofs muft fall 
upon either, it muft light upon him, who thus volunta- 
rily put himfelf in danger. Where the objeé of a fta- 
tutory provifion is only to give notice, if notice is had by 
other means, it has the fame effeét as if given in the mode 
required by the ftatute. Such have been the uniform de- 
cifions in England on the ftatutes of inrollment, and fo 
well eftablifhed is the doétrine that it can not be neceffary 
to cite authorities to fupport it. Although where a new 
right is given by ftatutes, a ftrict compliance with the 
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rovifions of the ftatute is neceffary, yet it is not 
or every purpofe. Blackwell v: Harper, 2 Atk. 94; 95. 
Mrs. Blackwell having defigned and engraved certain 


—y———_ drawings of plants, but omitted to engrave on the plate 


the day of their firft publication, as required by the fta- 

tute, lord chancellor Hardwicke decreed a perpetual in- 

junction againft Harper, notwithftanding that omiflion ; 
ut did not decree an account of the profits. ‘ 


It will not be forgotten that Handley, a deputy furveyor 

of the county, was the partner of Wilfon in this bufinefs, 
and was the perfon who actually made the entry, and 
that he fraudulently took advantage of the knowledge of 
Mafon’s furveys, which he acquired by means of his of- 
ficial fituation, contrary to the exprefs provifions and fpi- 
rit of the act of affembly of 1779, which enadts, that « for 
“< preventing hafly and furreptitious grants and avoiding 
*¢ controverfies and expenfive law. fuits, no furveyor fhall at 
“ any time within twelve months after the furvey made, 
*¢ iffue or deliver any certificate, copy or plat of land by 
« him furveyed, except only tothe perfon for whom the 
«* fame was furveyed.” This claufe of the a€t was made 
for the very purpofe of preventing others from taking 
that advantage of furveys which the deputy furveyor 
himfelf has here taken; the law not contemplating the 
cafe of a furveyor fo regardlefs of his duty and of his 
oath as to be guilty of an aé like this. A title thus 
founded in fraud can never be fupported. Upon a ca- 
veat the court is to exercife a chancery jurifdiction. The 
act fays “the court fhall proceed to determine the right 
“of the caufe ina fummary way.” This they cannot do 
without chancery powers. The court in Kentucky has 
fo conftrued the act, M.S. 8. reports, p. 60, Ifaacs v. 
Willis, and alfo in page 224. 


If Wilfon, by purfuing the ftri& letter of the law, has 
acquired any thing like a /ega/ right, the court, as a court 
of chancery, will confider thofe circumftances of fraud 
which go to invalidate his right in equity. 


4th. Wilfon is not, under the provifions of the law, 
entitled to a caveat in this cafe. 


The proceeding by caveat is in derogation of the com- 
mon law, and therefore the act which authorizes it is te 
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be conftrued ftriftly. ‘The a€t mentions only four cafes «Witsom 
in which a caveat may beentered. ft. If the plat and V- 
certificate of furvey be not returned into the land office Masox. 
within twelve months after the furvey made, it. fhall be Ao 
lawful for any other perfon toenter a caveat. 2d. If the 

breadth of the plat benot one third of its length. 3d. If 

any perfon fhall obtain a furvey of lands to which another 

hath, by law, a better tight. 4th. When upon a caveat 
judgment fhall be given for the defendant and he fhall not 

lodge a copy of that judgment in the land office within 

three months thereafter. .In the sft, ad and 4th cafes 

the caveat is allowed for the purpofe of protecting the 

rights of the commonwealth; they do not apply to the 

prefent queftion In the 3d cafe the caveat is given as 

a remedy to him who hath by law a better right, and it 

is upon this ground that Wilfon claims the procefs. } 



























If we examine the words. of the law according to. their 
peated conftruction, or compare them with the 
pirit and objeét of the law, we fhall find that the better 
right which can fupport a caveat, mult be a right exifting 
at the time of the furvey obtained, and not-a right arif- 
ing afterwards. The words of the act are « if any per 
fon shall obtain a furvey of lands to which Hen oo 
by law a better right.” The word Aath.is im the prefent 
' tenfe, and muft apply either to the time of pafling the 
law, or to the time of committing the injury which is the 
caufe of the caveat. It could not apply to the time of 
pafling the act, becaufe at that time there exifted no tights 
to thofe wafte and unappropriated lands which were the 
fubje&t of that aét. The better righf then, was’ airight 
to be derived under thatlaw. The injury to be remedied 
by the caveat was the injury done by a furvey of lands to 
which another fhould have a better right, But a, furvey 
of lands, to which no other perfon had a right, can not 
be an injury to any one, and can be no ground fora caveat. 
As to Wilfon’s being in the fituation of one certans de 
damno evitando, the affertion can not poflibly: be deemed 
correct. If he is in danger of lofs, he has knowingly 
put himfelf in danger; he has fought the ‘pofition_he is 
in, with a full foreknowledge of all its evils.» He: was 
under no neceflity of. interfering with Mafon’s claims. 
His warrant was general. The wildernefs was before 
him, and he knew where Mafon had iurveyed his land. 
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The fame lord Kaim, who fays, “ no man is confcious of 
** wrong when he takes advantage of an error committed 
* by another, to fave himfelf from lofs,” fays alfo in the 


emmy’ fame breath, « but im /ucro captande, the moral fenfe 


“ teaches a different leffon. Every one is confcious of 
* wrong when an error is laid hold of to make gain by it. 
* The confcioufnets of injuttice, when fuch advantage is 
* taken, is indeed inferior in degree, but the fame in 
*¢ kind with the injuftice of robbing an innocent perfon 
* of his goods or his reputation.” Here Wiifon evidently 
had an intention of making gain by the error of Mafons 
and if by that means he has put his purchafe money at 
ritk, it is not for acourt of law or of equity to be anxious 
to aflitthim. Wiifon, finding that Mafon had an advan- 
tage by the priority of his location, contrived (by the af- 
fittance of Handley, his fraudulent coadjutor) a plan by 
which he hoped to reap the fruits of Mafon’s induftry ; 
and now he would fain make the court believe he was an 
innocent purchafer, ftriving to avoid-a lofs, the danger of 


which he had incurred by pure mifadventure. 


Upon the whole then, Mafon having obtained a right 
to this tract of land againft the commonwealth, and Wil 
fon having notice of that right, before he purchafed, has 
no claim at all; but if he had, his remedy is not by caveat. 

Fones, on the fame fide. 


This caufe naturally divides itfelf into two queftions. 


ft Whether Mafon has acquired a right to the patent. - 


ad. If Mafon has not, whether Wilfon has; for if 


. neither hasa right, Wilfon can recover nothing. 


The entry of Mafon in April, 1780, is fuppofed tobe 
fo abfolutely binding upon him, that he could not alter it 
without withdrawing it entirely, notwithftanding that he 
fubfequently faid he was miftaken in fuppofing the land 
to lie above the weft fork, when in faét it was below. A 
man may go upon the land and fix in his mind a certain 
traét, but when he goes to the furveyor’s office he may 
miftake its fituation, and fay it is on the eaft when it lies 
on the weft, or the north when it lies on the fouth; but 
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when he difcovers his miftake, an explanation is no evi- 
dence that his choice hasbeen altered. Here is no proof 
of an intention to withdraw his firft entry ; or to appro- 


mtended. The only evidence which can be drawn from 
the entry of Odtober is, that he had been miftaken as to 
the point of compafs, and as to the name of a particular 
fork of Panther creek. The land which he had chofen 
lies above a branch of Panther creek which he fuppofed 


to be called the Weft Fork, but which is not now known — 


by that name. Mafon was one of the firft, if not the 
very firft adventurer in the lands on Panther creek. There 
is no evidence that particular branches of that creek ‘had 
names given them before he made his entries in April. 


He had as good a right to give names to places as any one 
elfe. 


But a furvey itfelf is as good a location as an entry. 
Indeed it is better, becaufe it is an actual location and oc- 
cupation of the land. ‘The lines are not merely defcribed 
by words which are uncertain, but are marked out upon 
the land itfelf. It is a pedis pofiffio, an a€tual feizen. A 
furvey differs from an entry as a diagram differs from a 
problem ; or a propofition from its demonftration. If 
notice is the object of the ftatute, a furvey recorded is 
better than an entry, as it is more definite and certain. 
If the object is to give evidence of an appropriation, it 
is better than an entry in the furveyor’s book, becaufe it 
is an aét in pais, an actual pofleflion. The one is but 
the command to, locate, the other is the location itfelf. 


In this cafe entry does not conflict with entry, and fur- 
vey with furvey ; but a prior furvey and occupation, with 
a fubfequent entry. 


A ftrong difference is made by the act of affembly be- 
tween a furvey and an entry. The firft is a fatisfa€tion of 
the warrant; and various claufes of different aéts {peak of a 
furvey as the execution of the warrant. But the entry does 
not affect the warrant, which is declared to be “ a/ways 
6¢ good and valid until executed by a€lual furvey.” The en- 
try therefore is but an intermediate procefs by which the 
party gains a priority of right; it is ntended merely asa 
fubititute for a furvey, until an % aéfual furvey” can be 
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made. If, therefore, there had been no entry at all, yet 
Mafon’s right is equally good as if his entry had been 
free from queftion. He has done the principal act itfelf, 


“= for which an entry is only a temporary fubftitute. Per- 


haps he ran fome rifk before his furvey was obtained ; 
but when a furvey is completed the warrant and the entry 
are no longer of any effect or validity; they merge m the 
furvey as the furvey does in the patent. , 


ad. With refpeé to the plaintiff’s right, it feems clear 
that it muft be a right exifting at the time of the furvey. 


If we were diffeizers, as it is contended, then we 
gained a defeafible inheritance. We had pofleflion, and 
whether legal or not, is of no confequence, it was a bet- 
ter right than Wilfon’s, and good againft all the world 
but the lawful owner. 


The acquifition of a legal title takes away the remedy 
by caveat. The warrant, entry and furvey, conftitute 
only an incipient equitable title, to be completed by the 
patent, which a caveat is the proper procefs to arreft. This 
being then entirely a conteft about equitable rights, the 
procefs by caveat muft be an equitable remedy, and gives 
the court an equity jurifdidtion. 


If this caveat had not prevented, there is no doubt that 
Mafon, having obtained and returned. his furvey in due 
time, would have had a patent asa matter of courfe. 


Suppofe the commonwealth had attempted, like any 
other vendor, to defeat the claim of Mafon, would not 
a court of chancery have compelled a conveyance? 
Every thing had been done by Mafon which the com- 
monwealth had a right to require; as againft her there- 
fore there muft have been a decree. If fo, then this 
court, exercifing the fame chancery powers with the 
court below, will give the fame judgment which that 
court has rightfully given, in deciding that a contract 
exifted between Mafon and the commonwealth which a 
court of chancery would have carried into effe&t; and 
that Wilfon having a full knowledge of that exifting con- 
tract, became a fubfequent purchafer; and, therefore, as 
to Mafon he was a purchafer mala fide, and can never 
defeat the right of Mafon. 








a. ee ee ee ee ee ee ee a a a a er ee a aes 


— ne we 2 -) 4 we, ~ Sete 


“aA 


~ 














DECEMBER, 18or. 83 
Daveifs, in reply. 


Can.lands be appropriated in more ways than one? If 
it is decided that the mode of appropriation is unique, 
then there can be no tantamount act. The one mode 
pointed out by the ftatute muft be purfued. In attempt- 
ing to come at the true conftruétion of the land law of 
1779, itis highly important to take into confideration the 
act which immediately precedes it, for the fettling of 
certain then exifting claims and rights. They may indeed 
be called twin aéts, being paffed on the fame day, and 
referring to each other. The preamble of the firft a& re- 
cognizes the great variety of claims, and the evils refult- 
ing from various modes of gaiiing a title to lands; to re- 
medy which it declares it to be neceflary ** that fome cer- 
* tain rule foould be eftablifbed,” &c. The legiflature, after 
fettling exifting claims, go on to provide a mode of ac- 
quiring titles in future, and to fix certain rules which 
fhould be obferved by all future purchafers; of public 
lands. The great evil intended to be remedied, was the 
exiftence of multifarious modes of acquiring titles. To 
give the act its proper remedial effect, it muft be con- 
ftrued ftri€tly ; otherwife the evil would continue to be 
as great as ever. For if you once decide that titles may 
be acquired in any other mode than that pointed out by 
the ftatute, you open again that door to perplexity and 
ambiguity which the legiflature intended to clofe forever. 


It may not be improper here to remark, that no ob- 
jeCtion has been raifed to the ixtrinfic merits of Wilfon’s 
claim. All the objeétions arife from its relation to Ma- 
fon’s. Wilfon, therefore, has an intrinfic legal claim, 
which nothing can defeat but a prior appropriation of 
the land. This brings us again to the great queftions, 
what is a legal aét of appropriation? and what lands can 
be called wafte and unappropriated ? 

To afcertain the meaning of thefe expreffions it is not 
neceflary to confult a gloflary. The manner in which the 
legiflature has ufed them on various occafions will leave 
no doubt upon the fubjeét. Sometimes they call land 
wafte and unappropriated after it has been fettled, and 
fometimes even after it has been cleared and cultivated ; 
and lands once legally appropriated by legal entry, may 
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Witsow again become wafte and unappropriated by the purchafer’s 

U. not following exaétly ‘the provifions of the law. Hence 

Mason. it is apparent that when the legiflature ufe the terms 

——~—— wafte and unappropriated land, they mean lands not ap- 
( propriated in the manner prefcribed by law. 


We are then to enquire whether, at the time of Wil- 
fon’s entry, the land was fuch wafte and unappropriated 
land, as, by the aét of afflembly, Wilfon had a right to 
appropriate. 


We contend that an entry is affential, and that Mafon 
never entered for the land in difpute. The entry called 
for by the furvey is the entry of April, 1780. That is 
clearly an entry for other land. It is a certain and a fpe- 
cial entry. Its beginning is certain, and is above the weft 

. fork. The furvey 1s fome miles below the weft fork. But 
we are told the name of weft fork is uncertain. That the 
fork fo called is not a weft fork, but a‘north-eaft fork. 

* But a name is different from a defcription. The name is 
arbitrary, and as long as a thing is known by a particular 

| mame, it is of no. importance what. that name is. 


But ignorance of the country and the danger of ac- 
quiring accurate knowledge of it, are alleged both asa 
ok of, and an apology for the vaguenefs of the entry: 

f evidence and excufes of this kind are to be allowed, 
they will totally defeat the provifions of the law. It will 
let in-thofe loofe and vague claims which it was the ob- 
ject of the legiflature to prevent. It is begging the quef- 
tion to argue that Mafon was under a miftake becaufe he 
chofe to alter his entry; and that what was originally in 
itfelf certain, was uncertain, becaufe Mafon by a fubfe- 
quent act chofe fo to confider it. But there was a reafon 
why Mafon fhould: wifh to give it the appearance of 
a miftake rather than of a removal of his entry. If he 
had exprefsly withdrawn his former entry, he would 
have loft his priority; and to fave himfelf the trouble of 
examining all the intermediate entries, as well as-the rifk 
of omitting any of them, he chofe to hold up the idea of 
correcting a miftake. 


The entry of April then, being fufficiently certain, 
the warrant attached itfelf to it, and the warrant and 
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entry taken together had the fame fect as a fpecial Watson 

warrant deferibing that identical tra& of land. If Mafon Ue 

had bought, or could buy a fpecial warrant ftating de- Mason. 
‘feriptively the land, he could have no other land than "wo? 

that defcribed in his warrant. When he bought his ge- 

neral warrant he had the power of fixing its location at 

his eleétion ; having made his election, the power is ex- 

pended, and the location fixed.* 


But it is contended, that if the entry for 8,400 acres 
was removed, the entry for 8,300 was removed alfo; 
that the one is dependent on the other. ‘This we deny. 
How is it dependent? Can not one exift without the 
other ? Or is it becaufe both were made by one perfon ? 
Suppofe the entry of warrant No. 2. had begun at a 
mile diftance due north from the upper corner of entry 
No. 1. Would the removal of No. 1. be a .removal of 
No. 2? 


The defcription of the beginning of No. 2. was onlya 
defcription of a certain place, as was thatalfo of No. 1. 
and his removal of the location of warrant No. 1. did 
not alter that place. Suppofe you make an entry, the 
beginning of which is a certain natural boundary. I make 
an entry beginning at the north corner of yours. You 
afterwards remove your entry. Does mine follow yours 
whether I willor not? Again, it is faid that No. 2. could 
not be furveyed without furveying No. 1. But this can 
make no difference, it might make fome additional trou- 
ble, but creates no impoffibility. The lines of No. 1. may 
be run fo as to afcertain the beginning of No. 2. 


It is faid that a furvey is as good an aét of appropria- 
tion as an entry, and equally anfwers all the objedts of 
the ftatute. This might be a good argument, if the court 
could make laws; but the law does not fo confider it. 
It limits ne time in which the furvey fhall be made. ‘ 
The furvey, therefore, can not be confidered as the a&t 
of appropriation. By the old land law, indeed, a furvey 


* Wapfrington, Fuftice. Do you deny the right of removing an entry? 
Daveifs ' If it were res integra, 1 fhould. But the whole landed pro- 
perty of Kentucky would be fhaken by fuch a judgment. I admit, there- 
fore, that an entry may be removed; but Mafon, as we contend, has not 
_ removed his entry of 8,300 acres. 





86 SUPREME COURT U. S. 


“Witson was the fubftantil appropriating act ; but the laft claufe 
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of the land law, p. 98, has altered it in this refpeét. 


It is contended alfo, that a furvey is better notice than 
an entry. 


When a law only modifies certain exifting rights, it is 
to be confidered according to the rules of equity; but 
when a man claims under a law giving a right which did 
not exift gore, he muft bring his cafe ftri€tly within the 
law. 4 Bac. ab. 656, 12 Mod. 540, Birch v.. Bellamy. 
Viner, tit. flatute.506, 507. 


Notice was not the only object of the law in prefcrib- 
ing an entry. The greater objet was to avoid confufion 
in the fale of lands, and perplexity in the titles, which 
would have a bad effeét upon the fale, and to eftablith 
an uniform mode of appropriating lands and locating 
warrants. The argument that a furvey is better notice 
than an entry goes to prove that an entry is unneceflary. 
‘The furveyor is the agent of the commonwealth with li- 
mited powers, which mutt be ftri€tly purfued, or his acts 
are void. He is by law directed to proceed in a particular 
manner, and muit not deviate. A fpecial power given 
by ftatute muft be ftri€tly purfued, 1 Bur. 450, Rex v. 
Loxdale, The furveyor muft purfue the entry, and a fur- 
vey not correfponding with the entry is void. The ftatute 
has made an entry neceflary. In a ftatute creating a new 
law, afhirmative words imply a negative. Appropriation 
means a /egal appropriation. ‘The book of furveys could 
not be intended to give notice, becaufe it is by law fhut 
up for twelve months from every eye but that of the fur- 
veyor and his employer. The furvey itfelf could not be 
notice, becaufe at any time within three months it is 
alterable by the party, or by the furveyor, and until the 
end of the three months it does not bind even the party 
himfelf, or the furveyor, and for twelve months afterward 
it is by law kept fecret. 


The law being affirmative that you fhall give one kind 
of notice, implies the negative that no other notice fhall 
be fufficient. The furvey in itfelf was wrong, illegal and 
void. An aét in itfeif wrong can never be the foundation 
of right. Land law, p. go, and Talbot v. Seeman, this day 
decided. 
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But in the whole courfe of decifions in Kentucky a 
furvey has never been confidered as giving a right. ‘The 
adjudications for eighteen years do not fhew the date. of 
a {urvey to be material as to notice, nor has it ever been 
fo confidered. There has never been a title fupported up- 
on a furvey without an entry fince the year 1779. Lo 
overthrow this courfe of decifions would fhake the titles 
of half the land in Kentucky. Arguments drawn from 
the inconvenience of unfettling titles to real eftate have 
always been refpected. If it isan error, yet where ‘it is 
“ eftablifhed and has taken root, upon which any rule of 
“ property depends, it ought to be adhered to by the judges, 
‘¢ till the legiflature think proper to alter it,. left the new 
‘¢ determination fhould have a retrofpect, and fhake many 
¢ queftions already fettled.” 1 B/. Rep. 264, Robinfon vr 
Bland. 2 Bl. Rep. 696, Rice v. Shute. 1 P. Williams 223 
Regina v. Ballivos and Burgenfes de Bewdley. Int P. Wil- 
liams, 399, Goodright v. Wright. The court faid * that 
“< the altering fettled rules concerning property is the moff 
“¢ dangerous way of removing land marks.” The fame doc- 
trine is held in 2 P. Will. 2 Dawes v. Ferres, and in 
W agstaff v. Wagstaff, 2 P. Will. 259. 


The furvey could be no notice to Wilfon becaufe it was 
alterable, he knew it ought to be altered, and he might 
well fuppofe it would be altered. The book of furveys is 
no record, and is not of more authority than the book 
of entries, which is the only book to be refoited to, to 
know what lands have been appropriated. 


But if the furvey was notice, it was notice only of an 
illegal aét. Notice can not make that lawful which was 
unlawful in itfelf, nor that unlawful which was in itfelf 
lawful. 4 Term Rep. 639, Farr v. Newman. 


The court took time till this term to confider, and 
now the chief juftice delivered the following opinion ; 


Opinion of the Court. 
THIS is a writ of error toa judgment of the court of 


the United States for the diftrict of Kentucky, rendered 
Nn a Caveat, and is governed by the land laws of Virginia. 
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In the year 1779 the legiflature of that commonwealth 
opened a land office and offered for fale, with fome re- 
fervations, fo much of that tract of country lying within 
its boundaries fouth-eaft of the river Ohio as was then 
unappropriated : a part of which now conftitutes the ftate 
of Kentucky. 


Every perfon who would pay at the rate of forty 
ounds for one hundred acres into the treafury of the ftate, 
became entitled to fuch quantity of wafte and unappropri- 
ated land as was, at that rate, equivalent to the money paid, 
for which a certificate was given to the regifter of the 
land office, whofe duty it was on receipt thereof, to iffue 
a warrant for the quantity of land purchafed, authoriz- 
ing any furveyor, qualified according to law, to lay off 
and furvey the fame. A warrant might alfo be iffued on 
certain other rights. 


A chief furveyor was appointed for each county, whofe 
duty it was to nominate a fufficient number of deputies 
for the bufinefs of his county, and the law proceeded to 
direct that “ every perfon, having a land warrant founded 
«¢ on any of the before mentioned rights, and being de- 
« firous of locating the fame on any particular wafte and 
*‘ unappropriated lands, fhall lodge fuch warrant with 
** the chief furveyor of the county wherein the faid lands 
“ or the greater part of them lie, who fhall give a receipt 
* for the fame if required. The party fhall direét the 
*¢ location thereof fo {pecially and precifely as that others 
*¢ may be enabled with certainty to locate other warrants 
* on the adjacent refiduum; which location fhall bear 
«¢ date on the day on which it fhall be made, and fhall be 
‘* entered by the furveyor in a book to be kept for that 
‘* purpofe, in which there fhall be left no blank leaves or 
‘ {paces between the different entries.” 


George Mafon was one of the earlieft purchafers under 
this law. 


On the 29th of April, 1780, he made the following 
entries : 


* 1780, 29th April, George Mafon enters 8,400 acres 
“‘ of land to begin on Panther creek on the eaft fide 
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«¢ thereof, oppofite to a beech on the weft fide about four 
“¢ miles above the mouth of the weft fork, and to run up 
«« and down the faid creek and eaftwardly for quantity.” 


“ 1780, April 29th, George Mafon enters 8,300 acres, 
‘¢ to begin at the upper corner of his 8,400 acre entry, and 
s¢ to run up the creek on the eaft fide and back for quan- 
s¢ tity.” 


Panther creek purfues a general weftwardly courfe from 
its fource till it empties into Green river. 


The creek forks fomething more than twelve miles and 
one quarter of a mile in a ftraight line above its mouth; 
and one of thofe forks, the direétion of which towards its 
fource is northwardly, has, from the beginning of the year 
1780, been generally termed the weit fork, and the other 
has been termed Panther creek. 


On the 27th of O&tober 1780, Mr. Mafon made the 
following entry with the fame furveyor : 


“ 1780, O&ober the 27th, George Mafon defires to 
«‘ make his entry of 8,400 acres, more fpecial on Panther 
“ creek, viz. to begin four miles above the forks of Panther 
“ creek where it mouths into Green river on the eaft fide 
«“ running up and back for quantity.” 


In the months of September and O&ober, 1783, thefe 
two entries of 8,400 and 8,300 acres were furveyed by 
James Hord, one of the deputy furveyors of the county 
of Jefferfon, which furveys, as was the cuftom, were 
made conformably to the inftructions given by Mr. Ma- 
fon’s agent. 


The furvey of the entry of 8,400 acres is fuppofed to 
conform to the explanation or amendment of that ent 
made in Oétober, 1780. It begins four miles above the 
mouth of Panther creek and fomething more than eight 
miles below its forks. 


The furvey of the 8,300 acre entry adjoins the furvey 
of 8,400 acres on the upper fide ; and the plat was fhown 
by the furveyor before he would return it to the then agent, 

M 





WILson 


Ve 
Mason. 


ee 


go SUPREME COURT U. S. 


of Mr. Mafon, who, after its fuppofed variance from the 
entry was fuggefted to him, approved it and directed it 
to be returned to the office. 


Thefe furveys were returned in the courfe of the fall, 
1783. 


The fuppofed variance between the furvey and location 
of the 8,300 acres was afterwards, about the 12th of 
September, 1784, pointed out by the furveyor to a fub- 
fequent agent of Mr. Mafon, who alfo approved of the 
manner in which the furveys were made, and return- 
ed them to the land office. 


On the oth of April, 1783, George Wilfon enters 
with the furveyor of Jefferfon county 40,926 acres of 
land on Panther creek, fo as entirely to include George 
Mafon’s furvey of 8,300 acres. 


This.entry, though in the name of George Wilfon, 
was made by John Handley, a deputy furveyor for Jef- 
ferfon county, for his own benefit and that of Chrifto- 
pher Greenup, as well as for the benefit of George Wil- 
jon, and at the time of making the entry, full knowledge 
of the previous furvey made of the fame land for George 
Mafon, had been obtained by the faid Handley, who had 
feen the furveys in the office and had communicated this 
information to his two partners in the entry. 


In the month of March, 1784, George Wilfon en- 
tered in the fupreme court of the diftri€t of Kentucky 
a caveat to prevent a grant from iffuing on George Ma- 
fon’s furvey of 8,300 acres, becaufe the furvey was made 
contrary to location, and becaufe the entry was vague, he 
claiming the fame, or fo much thereof as interferes with 
his entry made on treafury warrants for 40,926 acres on 
the gth of April, 1784. 


Pending the caveat George Mafon departed this life, 
and the fuit was revived againft Richard Mafon, devifee 
of the faid George, at whofe petition it was removed into 
the court of the United States, held for the diftri& of 
Kentucky. 
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A crofs caveat was entered in the fame court on the 
part of Richard Mafon, to prevent the iffuing a patent to 
George Wilfon, and thefe caufes coming on to be heard, 
it was agreed that the judgment rendered in the caveat 
Wilfon v. Mafon, fhould be alfo entered in the cafe of 
Mafon v. Wilfon. 


In June term 1800, the opinion of the court for the 
diftri& of Kentucky was given that the defendant Mafon 
had the better right, and it was ordered that the caveat 
entered by Wilfon fhould be difmifled. 


To this judgment the plaintiff Wilfon has obtained a 
writ of error, and the principal queftion now to be de- 
cided by this court is, which of the parties has the better 
right ? . 


But before entering on the queftion it may be neceflary 
to notice a preliminary point made by the counfel for the 
defendant in error. He contends that in a caveat the de- 
cifion of the diftri€t court is final, and that the caufe 
cannot be carried before a fuperior tribunal. 


To maintain this propofition he relies on an act of the 
legiflature of Virginia, making the judgments of the dif- 
triét courts of the {tate final in cafes of caveat; and onthe 
compact between Virginia and Kentucky, which ttipu- 
lates that rights acquired under the commonwealth of 
Virginia fhall be decided according to the then exifting 
laws. 


This argument would not appear to be well founded 
had Virginia and Kentucky even been for every purpofe 
independent nations ; becaufe the compact muft be confi- 
dered as providing for the prefervation ot titles, not of the 
tribunals which fhould decide on thofe titles. Byt when 
their fituation in regard to the United States is contem- 
plated, the court cannot perceive how a doubt could have 
exifted refpecting this point. The conftitution of the 
United States, to which the parties to this compaét had 
affented, gave jurifdiétion to the federal courts in con- 
troverfies between citizens of different ftates. The fame 
conftitution vefted in this court an appellate jurifdiction 
in all cafes where original jurifdiction was given to the 
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inferior courts, with only “ fuch exceptions and under 
« fuch regulations as the congrefs fhail make.” Congrefs, 
in purfuance to the conftitution, has paffed a law on the 


——y——4 fubjeét, in which the appellate jurifdi€tion of this court 


is defcribed in general terms fo as to comprehend this cafe, 
nor is there in that law any exception or regulation which 
would exclude the cafe of a caveat from its general pro- 
vifions. If then the compact between Virginia and Ken- 
tucky was even fufceptible of the conftruction contended 
for, that conftruétion could only be maintained on the 
principle that the legiflatures of any two ftates might, 
by agreement between themfelves, annul the conftitution 
of the United States. 


The jurifdi€tion of the court being perfedtly clear, it 
remains to enquire which of the parties has the better 
right. 


The title of Mafon being eldeft is of courfe the beft 
if it be not in itfelf defective. 


In the caveat of the plaintiff in error two defects in 
the title of the defendant are affligned. 


1ft. That his entry is vague. 
2dly. That he has furveyed contrary to his location. 


The firft was abandoned in argument, and does not 
appear to the court to have been maintainable. 


The fecond fhail now be confidered. 


To fupport the allegation that the furvey has been 
made contary to the location, the entry and the furvey 
are produced. 


The entry calls for a beginning on the upper corner of 
George Maton’s entry of 8,400 acres. To afcertain this 
fpot reference muft be had to the entry called for. That 
is to begin on Panther creek, on the eaft fide thereof, 
oppofite to a beech on the weft fide, about four miles 
above the mouth of the weft fork, and to run up and 
down the faid creek and eaftwardly for quantity. 
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The branch of Panther creek which was at the date of 
the entry gencrally denominated the weft fork, is fome- 
thing more than twelve miles and one quarter of a mile 
above its mouth. ‘The entry of 8,400 acres is to begin 
four miles above the weft fork, and the land in contro- 
verfy ought to be placed above that entry. Yet it is fur- 
veyed below the weft fork. 


To obviate this difficulty the counfel for the defendant 


in error produces and relies upon the entry of October 
27th, 1750. 


That entry is in thefe words : 


** George Mafon defires to make his entry of 8,400 
acres more {pecial on Panther creek, viz. to begin four 
miles above the forks of Panther creek, where it mouths 
into Green river, on the eaft fide, running up and back 
for quantity.” 


This entry is contended to be, not a removal, but an 
explanation of that which had been made on the 2gth of 
April, 1780, and being merely an explanation, the fur- 
vey of the land in controverfy, beginning at the upper 
corner of the furvey of the 8,400 acre tract, conforms to 
its original location, and is confequently free from the 
exception made to it. 


If this pofition be true, the entry of the 27th of Oc- 
tober, 170, muft defcribe the fame land with that which 
is defcribed, though with lefs certainty, by the entry of 
the 29th of April in the fame year. 


But the entry of the 29th of April, calls for a begin- 
ning four miles above the mouth of the weft fork of 
Panther creek, which fork is more then twelve miles in 
a ftraight line above the mouth of the creek, and the fub- 
fequent entry begins four miles above the forks of Panther 
creek where it mouths into Green river. The weft fork 
of Panther creek and the mouth of the fame ereek where 
it empties into the river are perfectly diftin&t and feparate 
places and were fo underftood at the time this location 
was made. 
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It is however contended that in the extenfive wildernefs 
offered for fale, accuracy of defcription was not to be 
expected, and the point of union between a creek and 
river might well be miftaken for the forks of a creek. 


This would not be very probable in any cafe, but is 
totally inadmiffible in this, becaufe names of places which 
they were generally underftood to poflefs have been ufed 
by the perfon locating for Mr. Mafon, and as there are no 
other controlling boundaries referred to, they muft be 
underftood as defignating the water courfes which were 
commonly defcribed by thofe names, and which any per- 
fon inclined to locate the adjacent refiduum, would ne- 
ceflarily fuppofe to have been referred to by them. 


But if the location of Oétober explains without re- 
moving that of April, then the original entry might with- 
out fuch explanation, have been there furveyed, and 
could not have been properly furveyed four miles above 
the weft fork. 


This would fcarcely have been attempted. 


Indeed the counfel for the appellee, in admitting that 
an entry made on the land in controverfy, fubfequent to 
Mafon’s entry, but before his furvey, would have been 
good, feems to have difclofed an opinion that the original 
entry did not comprehend the land in queftion, and that 
not the entry, but the furvey is to be relied on as the 
foundation of his title. 


To the court it appears perfeétly clear, that the entry 
of the 27th of O€tober was a removal and not an expla- 
nation, of that of the 29th of April. 


It has not been contended that the removal of the 8,400 
acre entry has alfo removed that of 8,300 acres. 


The title of Mafon then if good, muft be fhewn to be 
fo by eftablifhing that a furvey without an entry is a fuf- 
ficient foundation for a title. 


With a view to difcover whether this queftion has been 
fettied in Kentucky all the adjudications contained in the 
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book of reports furnifhed by the counfel for the plaintiff 
in error, have been examined. It is not perceived either 
that the queftion has been direétly determined, or that 


This cafe then is of the firft impreflion. 


The act of the Virginia legiflature muft be expounded 
according to the opinion this court may entertain of its 
import, without deriving any aid from the decifions of the 
ftate tribunals. 


In 1779, Virginia opened a land office for the fale of 
an extenfive unfettled and almoft unexplored country, 
the motives for which are ftated in the preamble of the 
ftatute to have been, “ to encourage the migration of 
foreigners, promote population, increafe the annual reve- 
nue, and create a fund for diicharging the public debt.” 


Any perfon whatever might become a purchafer of any 
portion of thefe lands by paying into the treafury of the 
commonwealth the purchafe money required by law. By 
doing fo he became intitled toa warrant authorizing any 
furveyor to lay off for him in one or more furveys the 
quantity of land purchafed. It was apparently contem- 
plated by the law that the number of purchafers would 
immediately become very confiderable. The condition 
of thefe purchafers in this ftage of the contract ought 
to be diftinétly underftood. ‘They had acquired a right 
each to appropriate to himfelf fo much of the vacant land 
belonging to the commonwealth as he had purchafed, but 
no right either in common or feverally, to the whole or 
any particular part of the country, until fuch right fhould 
be acquired by further meafures. 


This was at the fame time the fituation of a great num- 
ber of perfons, and a prior was in norefpeét more eligibly 
circumftanced than a fubfequent purchafer, except in the 
fingle cafe of both applying precifely at the fame time, 
for the purpofe of appropriating each to himfelf the fame 
land. Had the purchafer of the firft warrant been negli- 
gent enough to hold it up until the whole land was ap- 
propriated, the title of every fubfequent purchafer would 
have been good againft him, and he would have been 
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without remedy. The original purchafe of a warrant 
then creating only a general claim which gave of itfelf 


only in a fingle cafe priority of right to the prior pur- | 


chafer, it became indifpenfably neceflary to prefcribe a 
mode by which this general title fhould be fatisfied by 
the appropriation of a particu ar tract of land. 


This mode feems to have been prefcribed by that part 
of the act which fays that ‘ every perfon having a land 
«¢ warrant and being defirous of locating the fame on any 
“ particular wafte and unappropriated lands, fball lodge 
«¢ fuch warrant with the furveyor of the country wherein 
« the lands or the greater part of them lie.” * The party 
« fhall direé the location thereof fo fpecially and pre- 
“ cifely that others may be enabled with certainty, to lo- 
«¢ cate other warrants on the adjacent refiduum; which 
* location fhall bear date the day on which it fhall be 
*« made, and fhall be entered by the furveyor in a book 
“to be kept for that purpofe.” 


This mode of appropriation pointed out by the law as 
that which muft be ufed by any perfon defirous of lo- 
cating a warrant on any particular wafte and unappropri- 
ated land, requires that the location fhall be given to the 
furveyor with the warrant, in order to be entered in a 
book kept for that purpofe, which is denominated the 
book of entries. 


It is apparent throughout the whole act that the legif- 
lature never contemplated a furvey as being in itfelf an 
appropriation of land, or fuppofed that one would be 
ever made, if not founded on a previous entry. 


Some few of the many paflages which are found in 
various parts of the law will be feleéted to evince this 


pofition. 


The furveyor is forbidden to admit the entry of any 
warrant on treafury rights, except pre-emption warrants, 
in his books before the firft day of May next fucceeding 
the paflage of the aét. But the prohibition does not ex- 
tend to a furvey, and yet this would have been equally 
neceflary if land could have been appropriated by a fur- 
vey without a previous location. 
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It is declared that no entry or location fhall be a 
ted for certain lands which are defcribed in the aét and 
intended to be referved: But there is no declaration that 
they fhall not be furveyed. This omiffion manifefts an 
opinion that they could not be appropriated by furvey 
alone. 


In prefcribing the duty of a furveyor the law enjoins 
him to proceed with all praCticable difpatch to furvey all 
lands entered in his office; and many rules are given to re- 
gulate the fuveying of entries ; but there is not a fyllable in 
the act which contemplates or makes a fingle provifion 
for furveys not founded ona prior entry made in the book 
of entries. 


The mode of appropriation then which the law defig- 
nates has not_been purfued, but it is contended that ano- 
ther dourfe has been adopted which equally produces all 
the objects defigned to be effeéted by the location in the 
book of entries, and which, therefore ought to be received 
as a fufhcient fubftitute for an entry. 


The legiflature of Virginia, when bringing her lands 
into the market, had undoubtedly a right to prefcribe 
the terms on which fhe would fell, and the mode to be 
purfued by purchafers for the purpofe of particularifing 
the general title acquired by obtaining a land warrant. 
The court is by no means fatisfied of its power to fub- 
ftitute any equivalent act for that required by the law. 


The cafe of Blackwell v. Harper, reported in 2. At- 
kyns, 93, has been cited to fhow the authority of a court 
to difpenfe with part of a ftatute directing the mode of 
proceeding to be obferved by a perfon who claims title 
under fuch ftatute. 


That cafe arofe under an act of parliament which di- 
re€ts that ‘any perfon who fhall invent, or defign, en- 
grave, &c. any hiftorical or other print or prints, fhall 
have the fole right and liberty of printing and re-printing 
the fame for the term of fourteen years, to commence 
from the day of the firft publifhing thereof, which fhall 
be truly engraved with the name of the proprietor on 
gach plate, and printed a every fuch print or prints.” 
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plaintiff had engraved certain medicinal plants, @ 
work deemed within the aét, and had brought a bill to 
eftablifh her right to the fole property in them, and to 
reftrain the defendant from copying and engraving them, 
upon the penalties within the act of parliament. 


It was objected that the day of publication from which 
the term was to commence had not been engraved, and 
fo the aét had not been complied with and confequently 
the property had not vefted. 


Lord Hardwicke was of opinion that the property 
vefted, although the day of publication was not engraved, 
and that the words direéting the day of publication to 
be engraved on each print were only neceffary to make 
the penalties incur, not to give the title. 


“‘ Here,” faid his lordfhip, “ the claufe which vefts 
the property is diftinét.” 


This opinion however was given with great doubt, and 
only an injunétion was granted without cofts and without 
an order for an account. 


The cafe of Blackwell v. Harper has, at the bar, been 
denied to be law. However this may be, it is certainly 
eflentially variant from that before the court. 


The opinion of lord Hardwicke was not that where 
any circumf{tance was required by a ftatute in order to 


veft a title, other equivalent acts might be received as a _ 


fubftitute; but that the particular ftatute on which the 
cafe depended, did not require the omitted circumftance, 
fince the property was vefted by a diftinét claufe. 


By a reference to the words themfelves, it will be per- 
ceived that the expreffion of the aét of parliament is 
fuch as might perhaps warrant this opinion. The pro- 
perty is completely vefted before the direction concerning 
the date of the publication is given, and lord Hardwicke 
fuppofes it to be aqueftion on which judges would differ 
whether the fubfequent words were merely direCtory or 
defcriptive. A perfe€t property in the fpecific thing was 
fuppofed by that judge to have been given by other words, 
and on that idea his decree is declared to have been formed. 
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But in the cafe under confideration no property in the Wrtsos 
fpecific thing is fuppofed to have been given by other Us 
words. No title to it is created by any other part of the Mason. 
act. The purchafe of the land warrant gave a power to aa ateties 
appropriate, but was no appropriation, and the mode 
pointed out by the legiflature would feem to the court to 
be that, which can alone give title to the particular lands. 


7 
—— 


But if this opinion fhould even be too ftri€t, if an 
act entirely equivalent to an entry could be received as a 
fubftitute for one, a furvey does not appear to be fuch an 
act, nor does it feem to have been fo confidered by the 
legiflature. 


LiISnARY 
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From the circumftances under which the aét for 
eftablifhing the land office was paffed, as well as from 
the expreflions of that act, it is apparent that the entry 
was intended to give complete notice to other purchafers 
that the land located was already appropriated. The 
mode of giving this notice it was certainly proper to pre- 
fcribe. By doing fo, the numerous doubts and queftions 
concerning the fufficiency of notice, which would inevit- 
ably arife from leaving that important fact to the difcre- 
tion of individuals, in the firft inftance, and then to the 
difcretion of courts to be exercifed many years after all the 
lands fhould be located, would be in a confiderable de- 
gree obviated. 
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It was doubtlefs an important objec to obviate them. 

The regulations therefore refpecting entries are all cal- 
culated to make them as notorious as poflible.—Not fo 
of furveys. 


The entries and furveys are to be kept in feparate books. 


Why fo if a furvey amounted to an entry? 
The entry muft be dated when made by the locator ; 
: but the time of recording a furvey may appear or not at 
r the difcretion of the furveyor, and a fubfequent furvey 
r may be recorded before one of prior date. 
$ 

There are to be no blanks in the book of entries, and 


this regulation is well calculated for the prevention of 
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frauds in the origin of titles. It does not apply to the 
book of furveys. 


—— ~~ The book of entries is open to the infpection of every 


perfon. ‘The book of furveys cannat be looked into but 
at the difcretion of the furveyor. } 


If a prior entry be alleged the perfon affected there- 
by has a right to demand a copy thereof; but no copy of 
a furvey can be given to any other than the proprictor 
until twelve months after it fhall have been made. 


From the whole a& a legiflative intention to make an 
entry, and an entry only, the foundation of title to any 
particular traét of land is ftrongly to be inferred, and if 
even an equivalent act could be received, a furvey does not 
appear to be fuch an act. In this particular cafe it is true 
that complete notice was obtained by it, but titles muft 
reft on general principles, and in the general, a furvey 
would not, without fomething more than the law requires, 
be notice. The law, therefore, can not contemplate a 
furvey as of equal operation with an entry. 


A queftion has been made at the bar, whether a caveat 
is in the nature of an equitable action, and on the fuppo- 
fition that it is of that nature, the counfel for the defend- 
ant in error has infifted that Wilfon, having exprefs 
notice of Mafon’s furvey,. was unable to acquire title to 
the land appropriated by that furvey. 


This would be true if the furvey gave to Mafon any 
title either in law or equity. But if a furvey without an 
entry was no appropriation—if it gave no title—then 
notice of the furvey could not create a title. 


The doétrine of notice is well eftablifhed. He who 
acquires a legal title, having notice of the prior equity 
of another, becomes a truftee for that other to the ex- 
tent of his equity. But if he has no equity, then there 
is nothing for which the purchafer of the legal eftate can 
be a truftee. 


A point in the cafe ftill remains which appears more 
doubtful, and concerning which very confiderable difficul- 
ties have been felt. 
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Although Mafon’s furvey may give him no title, it is Witagm 
Vs 


queftioned whether Wilfon can maintain a caveat againft 
it. Mason. 


— 
The caveat is a remedy given to prevent a patent from 
iffuing in certain cafes where the directions of the law 
have been violated to the injury of the commonwealth, 
or where fome other perfon hath a better right. The cafe 
before the court is that of a better right. The terms in 
which this remedy is accorded to the perfon who would 
avail himfelf of it for the purpofe of afferting his own 
title are, * or if any perfon fhall obtain a furvey of lands 
“to which another hath by law a better right, the perfon 
* having fuch better right may in like manner enter a ca- 

“ veat,” &c. 


Confiderable doubts were entertained whether the word 
“ hath,” in the defcription of the charaéter by whom a 
caveat might be maintained, did not abfolutely- require 
that the better right fhould exift at the time the furvey y 
fhould be obtained. This conftruction, to which fome of — ~% \\ 
the court were at firft greatly inclined, would have involv- : 
ed confiderable inconvenience, and would have defeated 
what is deemed the effential obje€t for which the remedy * 
was given. 


It has been already ftated to be the opinion of the court, 
that a furvey not founded on an entry is a void aé and 
conftitutes no title whatever. Confequently the land fo 
furveyed remains vacant and liable to be appropriated 
by any perfon holding a land warrant. It is difficult to 
conceive tliat a remedy defigned to enable an individual 
who has made his entry in conformity with the law, to 
prevent another from obtaining a grant for the land he 
has entered, fhould be withheld from any perfon whofe 
entry entitles him to the land he has located. Itis not <-, \ 
lefs difficult to impute to the legiflature an intention to 
protect a furvey to which the law denies all power of ap- 
propriating the land it comprehends, or an intention 
of carrying fuch furvey into grant, while another has le- 
gally appropriated to himfelf the land thus to be granted. 

It would be difficult to ftate a cafe to which the principle, 
that a remedy fhould be fo extended as to meet the mifchief, 
would apply more forcibly than to this. If however the 
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terms of the law had been explicit, thofe terms muft have 
controlled the fubjeét. But the expreffion of the aét is not 
if any perfon fhall obtain a furvey to which another at the 
time fuch furvey may be obtained fhall have by law a bet- 
ter right, the perfon having fuch better right may enter a 
caveat, &c. ‘The words of the law are not thus exprefs. 
They are, if any perfon fhall obtain a furvey of land to 
which another Aath by law a better right. The word ath 
in its moft ftri€t and rigid fenfe would refer neither to the 
time of making the furvey, nor or of entering the caveat, 
but to the prefent moment when the word is ufed, and 
would require that the better right fhould exift at the 
time of the paflage of the act. This conftruction would 
be univerfally rejected as abfurd, and all would expeé& the 
court to underftand the words more liberally, and to ex- 
pound them fo as to give fome effeét to the legiflative will. 
Some latitude of conftruction then muft be ufed, fome 
words additional to thofe ufed by the legiflature muft be 
underftood, and this being apparent, the court perceive 
no fufficient motive for extending the remedy to rights 
exifting when the furvey fhall be made, and denying it 
to thofe which are equally valid and which exift when 
the caveat may be entered. 


The caveat entered by Wilfon is therefore maintainable 
under the land law of Virginia, fince his title had accru- 
ed when it was entered. 


The court is of opinion that the diftri€& court of Ken- 
tucky has erred in deciding that the defendant in error hath 
the better right, and that their judgment ought to be re- 
verfed and annulled. In purfuance of this opinion I am 
direéted to deliver the following judgment. 


Judgment of the court. 


«¢ Whereupon, it 's confidered by the court that the plain- 
‘¢ tiff Wilfon hath by law the better right to the land in 
«¢ controverfy, and that the judgment of the court of the 
«¢ United States for the diftri€t of Kentucky be reverfed 
«¢ and annulled ; and that the regifter of the land office in 
«« Kentucky do iflue a grant to the faid Wilfon upon his 
«« furvey of 30,000 acres of land regiftered in the faid 
«< office, according to the metes and bounds thereof, and 
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« that the faid plaintiff doalfo recover his cofts expended _ W11son) @ 
«“ in this court and in the faid diftri€t court, all which Us 
« is ordered to be certified to the faid diftri@ court, and Mason. 
«“ the faid regifter of the lana office accordingly.” 


In the cafe of Mafon v. Wilfon, the judgment of the court 
was, “that the defendant Wilfon hath by law the better 
-« right to the land in controverfy, and that the judgment 
« of the court of the United States for the diftri€t of 
« Kentucky be reverfed and annulled ; and that the faid 
“ caveat be difmiffed, and that the defendant Wilfon reco- 
s¢ ver his cofts, &c.”* 





UNITED STATES v. SCHOONER PEGGY. 





Frror to the circuit court for the diftri& of U. Sraras, 


Conneéticut, ona queftion of prize. vw. - 
SCHOONER 


The faéts found and ftated by judge Law, the diftri  PEss¥- 
judge, were as follow: >t jag 
A final condem- 
« That the fhip Trumbull, duly commiffioned by the rset = 
« Prefident of the United States, with inftruétions to take admiralty, 
« any armed French veffel or veflels failing under autho- Where @ right 


° ° : f i 
“ rity, or pretence of authority from the French republic, ¢n4 — = ' 


«¢ which fhall be found within the jurifdi€tional limits of claimed, is not 
« the United States, or edfewhere on the high feas, &c..as fet 4 “nitive con- 


«“‘ forth in faid inftru€tions ; and faid fhip did on the 24th prep a 


«« dayof April laft( April 1800) capture the fchooner Peg- meaning of the 
“ gy, after running her afbore afew miles to the weftward 4th article of 
«of Port au Prince, within the dominions and territory of the convention 


‘¢ General Touffaint, and has brought her into port as fet ed gal 


« forth in the libel, and it further appears that all the fa&ts, 1800 
‘¢ contained in the claim, are true+; whereupen this court The court is as 
much bound as 


* Astothe neceffity of giving notice in the form prefcribed by law, vide Se 


Evans’s Effay on bills, 67 68.69. 70. 71 —and 2 H. Bl. 609. Nicholfen treaty, and will 


@ Goutbit. reverfe the ori- 
+ The material facts ftated in the claim are, that the fchooner was the ginal decree of 


property of citizens of the French republic ; that fhe was permitted by Condemnation 
Teuffaint (although it was 
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“¢ are of opinion that as it appears that the faid fchooner 
« was folely upon a trading voyage and failed under the 
‘* permiffion of Touffaint with difpatches forthe French 
‘¢ government, under a convoy furnifhed by Touffaint, 
«¢ with directions to touch at Leogane for fupplies, and 
** that the arms fhe had on board muft be prefumed to be 
“ only for felf defence; neither does it appear fhe had ever 
** made, or attempted to make, any depredations, and that 
‘¢ fhe was not fuch an armed veffel as was meant and in- 
* tended by the laws of the United States fhould be fub- 
«« jet to capture and condemnation ; and that the fitua- 
*‘ tion fhe was in, at the time of capture, being aground 
“ within the territory and jurifdi@ion of Touffaint, the was 
«¢ not on the high feas, fo as to be intended to be within 
« the inftruétions given to the commanders of American 
“‘ fhips of war: Therefore, adjudge faid fchooner is not 
“ a lawful prize, and decree that faid fchooner with her 
‘¢ cargo be reftored to claimant.” 


From this decree the attorney for the United States, in 
behalf of the United States and the commander, officers 
and crew of the Trumbull, appealed to the circuit court, in 
which Judge Cufhing fat alone, as the diftri¢t judge de- 
clined fitting in the caufe, on account of the intereft of 
his fon who was one of the officers on board the Trum- 
bull, at the time of capture, and who, if the fchooner 
fhould be condemned, would be entitled to a fhare of the 
prize money. 


The circuit court on the appeal found the following 
facts, and gave the following opinion and decree : 


Touffaint to receive on board the cargo which was on board at the time 
of capture; that the had difpatches from Touffaint to France; that fhe 
failed by his authority on the 23d of April, for France, navigated by 10 
men, including Buiffon the claimant, and Gillibert the commander, and 
having om board 4 {mall 3 pound carriage guns, folely for defence againft 
piratical affaults, and being under convoy of a tender, furnifhed by 
Touffaint. That on the 23d April, fhe was run afhore, a few miles to 
the weftward of Port au Prince, within the dominion, jurifdiGion, and ter- 
ritory of general Touffaint, fo that foe was faft and tight aground ; at which 
time, and in which fituation, the boats and crew of the Trumbull at- 
tacked and took poffeffion of her, and got her off. That Touffaint then 
was, and ftill is, on terms of amity, commerce and friendfhip with the 
United States, duly entered into and ratified by treaty. That the fchooner 
was on a lawful voyage for the fole purpofe of trade; and not commif- 
fioned, or in a condition to annoy or injure the trade or commerce of 
the United States. 
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«¢ That David Jewitt, commander of the faid public 
armed veffel, called the Trumbull, being duly commif- 
*¢ fioned, and inftruéted by the Prefident of the United 
“ States, as fet forth in the faid libel, did on or about the 
“ 23d of April laft, capture the faid fchooner Peggy, af- 
“ ter running her aground about pittol fhot from the fhore, 
** a few miles to the weftward of Port au Prince, called 
«© alfo Port Republican, on the coaft of the ifland of Saint 
“* Domingo, and afterwards bring her into port, as fet 
“‘ forth in the libel. That at the time of the capture of 
*‘ the faid fchooner there were ten perfons aboard her. 
‘‘ That fhe was then armed with four carriage guns, be- 
“ing four pounders, with four fwivel guns, fix muf- 
“ kets, four piftols, four cutlaffes, two axes, fome board- 
“‘ ing hatchets, tommahawks, and handcuffs. That fhe 
“€ was a trading French veffel of about a hundred tons, 
“ then laden with coffee, fugar, and other merchandize. 
‘s That fhe had come from Bourdeaux to Port au Prince, 
“ where the claimant had taken in faid cargo, and from 
“¢ whence he failed on or about the faid 23d day of April 
«‘ with faid fchooner and cargo, having difpatches from 
«« general Touflaint for the French government. [hat 
‘¢ the faid Buiffon failed from Port au Prince as aforefaid 
‘«¢ with the permiflion and dire¢tion of general Touffaint 
* to proceed to Bourdeaux ; that faid fchooner fo failed 
*‘ from Port au Prince under convoy of an armed veffel 
“ by order of faid Touflaint without a paflport from Mr. 
« Stevens, conful general of the United States at Saint 
«¢ Domingo, but that Buiffon had been promifed by Touf- 
‘¢ faint’s brother that one fhould be obtained and fent him, 
“ which, however, was not done; that faid fchoouer had 
“ failed from Bourdeaux for Port au Prince with fifteen 
« men, befides eight paflengers (according to the roll of 
‘¢ equipage) armed with fome guns, fwivels and mufkets; 
“¢ that faid captain Buiflon was without any commiffion as 
“ for a veflel of war, and alleges that he was armed on- 
“‘ ly for felf defence. That at the time of faid capture, 
“the guns of faid fchooner were loaded with cannifter 
« fhot, one of which being fired, the fhot fell near the 
“© bow of the Trumbull; but the faid Buiffon declares 
“ that faid gun was fired only as a fignal to his convoy. 
«¢ That the faid captain Buiflon appeared to be in a dii- 
‘¢ pofition, and was prepared with torce to refift the boats 
«¢ which were fent from the Trumbull to board him, @ lit- 
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« tle previous to the capture, in cafe of their attemptin 
“it; and that the faid fchooner and cargo are French 


*¢ property. 
«“ Upon thefe faéts the court is of opinion as follows, 


s¢ viz. 


*¢ However com may be moved in favour of 
“ the claimant by fome circumftances ; fuch as that he 
«« was charged with difpatches from general Touffaint, 
“ between whom and the United States there were 
« fome friendly arrangements refpecting commerce; that 
“he was not in a capacity of greatly annoying trade, 
‘* from the fewnefs of his men; and his allegation that 
« he was armed only in defenee ; yet as the court is bound 
“ by law, which makes no fuch diftinctions; as armed 
“ French veflels are not protected by any treaty or con- 
“‘ vention; particularly not by the regulations between 
¢ general Touffaint and the American conful ; and asthe 
*¢ faid fchooner Peggy was in a condition capable of an- 
“ noying, and even of capturing fingle, unarmed trading 
‘‘ veflels, unattended with convoy; The court cannot 
“avoid being of opinion, that fhe falls within the de- 
“‘ {cription, and general defign, of the expreflion of the 
“ law, an armed French veflel. 


2dly. That fhe was captured on the high feas : the ar-_ 


« gument taken by the claimants counfel, from the extent 
‘of national jurifdi€tion on fea coafts bordering on 
**the country, not applying to this cafe fo as to ac- 
«¢ quit the faid fchooner; the fea coaft of Saint Domingo, 
** not being neutral; not made fo by any treaty or con- 
“¢ vention ; but to be confidered as hoftile, upon our pre- 
 fent plan of laws of defence with refpeét to France ; 
*¢ as much fo as any part of the coaft of France, as far as 
“‘ regards French armed veffels. 


«The court is therefore of opinion that the faid 
“ {chooner Peggy and cargo are lawful prize: 


« It is therefore confidered, decreed and adjudged by 
«¢ this court, that the decree of the diftri€t court refpeét- 
‘ ing the fame, as far as regards their acquittal, be, and 
‘¢ the fame is hereby reverfed; and that the faid fchoon- 
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“er with her apparel, guns and appurtenances, and the 
** goods and effects which were found on board of her 
‘ at the time of capture, and brought into port as afore- 
“ faid, be.and the fame are hereby condemned as forfeited 
* to the ufe of the United States, and of the officers and 
** men of the faid armed veflel called the Trumbull, one 
“ half thereof to the United States, the other half to the 
** officers and men to be divided according to law; the 
** faid fchooner Peggy being of inferior force to the faid 
“ armed veflel called the Trumbull.” 


This fentence and decree were pronounced on the 23d 
day of September, 1800. , 


. During the prefent term, and before the court gave 
judgment upon this writ of error, viz. on the 21ft of 
December, 1801, the convention with France was finall 
ratified by the Prefident; the fourth article of whi 
convention has thefe words : 


‘* Property captured, and not yet definitively condemn- 
“© ed, or which may be captured before the exchange of 
‘¢ ratificatio 1s, (contraband goods deftined to an enemy’s 
‘‘ port.excepted) fhall be mutually reftored.” This ar- 
*¢ ticle fhall take effet from the date of the fignature of 
‘¢ the prefent convention. And if, from the date of the 
“ faid fignature, any property fhall be condemned con- 
‘¢ trary to the intent of the faid convention, before the 
« knowledge of this ftipulation fhall be obtained; the 
“¢ property fo condemned fhall without delay be reftored 
‘¢ or paid for.” 


Onthe 30th of September, 1800, this convention was 
figned by the refpedtive plenipotentiaries of the two na- 
tions at Paris. On the 18th of February, 1801, it was 
ratified by the Prefident of the United States, with the 
advice and confent of the Senate, excepting the 2d ar- 
ticle, and with a limitation of the duration of the con- 
vention to the term of eight years. On the 31ft of July, 
1801, the ratifications were exchanged at Paris, with a 
provifo that the expunging of the 2d article fhould be 
confidered asa renunciation of the refpective pretenfions 
which were the object of that article. 
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This provifo being confidered by the Prefident as re- 
quiring a renewal of the affent of the Senate, he fent it 
to them for their advice. ‘They returned it with a refolve 
that they confidered the convention as fully ratified. 


Whereupon, 


On the 21ft of December, 1801, it was promulged 
by a proclamation of the Prefident. 


The controverfy turned principally upon two points : 


1ft. Whether the capture could be confidered as made 
on the /igh feas, according to the import of that term as 
ufed in the aét of congrefs of July 9th, 1798, vol. 4, 


p- 163. 


2d. Whether, by the fentence of condemnation by the 
circuit court on the 23d of September, 1800, the fchooner 
Peggy could be confidered as definitively condemned, with- 
in the meaning of the 4th article of the convention with 
France, figned at Paris on the 30th of September, 1800. 


The writ of error was dated on the 2d of Odtober, 
1800. 


Grifwold and Bayard, for the captors. 
Majfon, for the claimant.* 
The Chief Fuftice delivered the opinion of the court. 


In this cafe the court is- of opinion that the fchooner 
Peggy is within the provifions of the treaty entered into 
with France and ought to be reftored. This veffel is not 
confidered as being definitively condemned. The argu- 
ment at the bar which contends that becapfe the fentence 
of the circuit court is denominated a final fentence, there- 
fore its condemnation is definitive in the fenfe in which 
that term is ufed in the treaty, is not deemed a correct ar- 
gument. A decree or fentence may be interlocutory or 
final in the court which pronounces it, and receives its 


¥ I regret that not having notes of this cafe, I am unable to report the 
very ingenious arguments of the learned counfel. 
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appellation from its determining the power of that par- 
ticular court over the fubje€& to which it applies, or be- 
ing only an intermediate order fubje& to the future con- 
trol of the fame court. The laft decree of an inferior 
court is final in relation to the power of that court, but 
not in relation to the property itfelf, unlefs it be acqui- 
efced under. The terms vfed in the treaty feem to apply 
to the actual condition of the property and to dire& a re- 
ftoration of that which is ftill in controverfy between 
the parties. On any other conftruction the word defini- 
tive would be rendered ufelefs and inoperative. Veffels 
are feldom if ever condemned but by a final fentence. An 
interlocutary order for a fale is not a condemnation. A 
ftipulation then for the reftoration of veffels not yet con- 
demned, would on this conftru€tion comprehend as ma- 
ny cafes as a ftipulation for the reftoration of fuch as are 
not yet definitively condemned. Every condemnation 
is final as to the court which pronounces it, and no 
other difference is perceived between a condemnation 
and a final condemnation, than that the one terminates 
definitively the controverfy between the parties and the 
other leaves that controverfy ftill depending. In this cafe 
the fentence of condemnation was appealed from, it 
might have been reverfed, and therefore was not fuch a 
fentence as in the contemplation of the contracting par- 
ties, on a fair and honeft conftruction of the contra@, 
was defignated as a definitive condemnation. 


It has been urged that the court can take no notice 
of the ftipulation for the reftoration of property not yet 
definitively condemned, that the judges can only enquire 
whether the fentence was erroneous when delivered, and 
that if the judgment was correét it cannot be made other- 
wife by any thing fubfequent to its rendition. 


The conftitution of the United States declares a treaty 
to be the fupreme law of the land. Of confequence its 
obligation on the courts of the- United States muft be ad- 
mitted. It is certainly true that the execution of a con- 
tract between nations is to be demanded from, and, in 
the general, fuperintended by the executive of each nation, 
and therefore, whatever the decifion of this court may 
be relative to the rights of parties litigating before it, the 
claim upon the nation if unfatisfied, may {till be afferted. 
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But yet where a treaty is the law of the land, and as fuch 
affects the rights of parties litigating in court, that treaty 
as much binds thofe rights and is as much to be regarded 
by the court as anaé&t of congrefs; and although reftoration 
may be an executive, when viewed as a fubftantive, a& 
independent of, and unconnected with, other circum- 
ftances, yet to condemn a veffel, the reftoration of which 
is dire€ted by a law of the land, would be adire& infrac- 
tion of that law, and of confequence, improper. 


It is in the general true that the province of an appel- 
late courtis only to enquire whether a judgment when 
rendered was erroneous or not. But if fubfequent to the 
judgment and before the decifion of the appellate court, a 
law intervenes and pofitively changes the rule which go- 
verns, the law muft be obeyed, or its obligation denied. 
If the law be conftitutional, and of that no doubt in the 
prefent cafe has been exprefied, 1 know of no .court 
which can conteft its obligation. It is true that in mere 
private cafes between individuals, a court will and ought 
to ftruggle hard againft a conftruction which will, by a 
retrof{pective operation, affeét the rights of parties, |byt in 
great national concerns where individual rights, acquired 
by war, are facrificed for national purpofes, the contra¢t, 
making the facrifice, ought always to receive a con{truction 
conforming to its manifeft import; and if the nation has 
given up the vefted rights of its citizens, it is not for the 
court, but for the government, to confider whether it be a 
cafe proper for compenfation. In fuch a cafe the court 
mutt decide according to exifting laws, and if it be necef- 
fary to fet afide a judgment, rightful when rendered, but 
which cannot be affirmed but in violation of law, the judg- 
ment mutt be fet afide. 





JACOB RESLER v. JAMES SHEHEE. 
EEE 


T HIS was a writ of error upon a judgment of the 
circuit court of the diftri€t of Columbia, fitting at Alex- 


lowing an office gndria, in an aétion fora malicious profecution brought 
by Shehee v. Refler, originally in the court of huftings 
for the town of Alexandria, and transferred by a& of 


judgment, in 
Virginia, it is 
a matter of 
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congtefs of 27th February, 1801, concerning the diftrift Rustix 
of Columbia, to the circuit court of that diftriét. o: 
‘ SHEHEE, 

The declaration ftated that on the 26th of December, —“\—— 
1799, Refler, without reafonable caufe, procured a cer mere difcretion 
tain falfe, fcandalous, and malicious warrant, to be iffued washer oe 
againft Shehee, by F. Peyton, efq. then mayor of the town wil) admit a 
of Alexandria, charging Shehee with having received fpecial plea to 
from a certain negro flave, called — the propers be filed to fet 
ty of Baldwin Dade, certain ftolen goods, viz. One box. ' t jucg- 
of tallow, knowing the fame to be ftolen; which warrant ~ 
was executed upon the faid Shehee, who, by means of 
the falfe and malicious reprefentations of Refler, was re- 
cognized to appear before the court of huftings of Alex- 
andria, at April term 1800, to anfwer to the charges 
contained in the warrant, at which court Shehee was ac- 
quitted. 





At the rules held at the clerk’s office, on the 2d Febru- 
ary, 1801, an office judgment was entered againft Refler 
for want of a plea, anda writ of enquiry awarded, ré- 
turnable to the court of huftings, which by law would 
have been held on the firft Monday of April, 1801. But 
the aét of congrefs of 27th February, 101, which pro- 
vides for the government of the diftriét of Columbia, 
ereéted a circuit court for the diftri€t, to which it trans- 
ferred all the caufes then pending in the court of huftings; 
and enacted that the circuit court fhould hold four feffions 
a year in Alexandria, viz. On the 2d Mondays of Ja- 
nuary, April, and July, and the rft Monday of Oétober. 


Two terms of the circuit court, viz. April and July, 
having elapfed without the writ of enquiry being fet afide, 
the defendant Refler by his counfel, at O&tober term 1801, 
on the oth day of the month, appeared and moved the 
court to fet afide the writ of enquiry on filing the follow- 
ing fpecial plea in juftification, viz. «“ And the faid de- 
s fendant by his attorney, George Youngs, comes and 
«* defends the force and inquiry, &c. and for plea faith, 
« that on the 26th day of December, in the year 1799, 
“6 at the town of Alexandria aforefaid, and within the 
ss jurifdi€tion of the court of huftings of faid town,-a 
box of tallow, belonging to the defendant, as his own 
“ proper goods and chattels, of the value of two dollars, 
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“ was ftolen out of the houfe of the defendant, by fome 
** perfon unknown to the defendant, and the faid defend- 
‘ ant being informed by a certain John M‘Gill, his jour- 


ver serene “ neyman, that the faid box of tallow was in the houfe 


* of the plaintiff, complained to Francis Peytén, mayor 
“ of the faid town, of, and concerning the faid box of 
* tallow, who by his warrant, dated the 27th day of De- 
“ cember, in the year 1799, called the plaintiff before 
s¢ him and examined him; and upon his examination and 
the teftimony of fundry perfons, bound the plaintiff 
* to appear at the next grand jury court of huftings of 
s¢ faid town, to anfwer the charge contained in faid war- 
“rant, of, and concerning the receiving the faid box of 
* tallow, fo ftolen as aforefaid, and which was found in 
«< his poffeffion, whereupon, the plaintiff appearing was 
‘* acquitted and difcharged by the faid court, which is the 
*‘ fame procurement of the faid warrant and acquittal 
«¢ whereof the aforefaid aétion is brought, and this the 
« defendant is ready to verify, &c.” 


The plaintiff objected to the filing of that plea, in this 
ftage of the caufe, and upon argument, the court on the 
13th day of Oétober, refufed to receive it; whereupon, 
the defendant took a bill of exceptions, and pleaded the 
general iffue, upon which, on the 14th day of Oétober, 
there was a verdict for the plaintiff, and judgment for 
1000 dollars damages. ; 


On that judgment the defendant brought his writ of 
error to this court, and the error affigned was the refufal 
of the court below to fuffer the defendant to file the {pe- 
cial plea above recited. 


The caufe was at this term argued by C. Lee for plain- 


tiff in error, and Simms and Mafon for defendant. 


Lee. This cafe depends upon the law and practice of 
Virginia. By the a of congrefs of 3d March, 1801, 
fupplementary to the act concerning the diftri€t of Co- 
lumbia, fec. 3, it is enaéted, “ that the circuit court for 
«the county of Alexandria, fhall poffefs and exercife 
‘*the fame powers and jurifdiction, civil and criminal, 
‘ as is now pofleffed and exercifed by the diftrict courte 
“ of Virginia.” 








“" 
J 
« ¢ 











DECEMBER, 1801. 113 


The a€t of affembly of Virginia, refpeéting the diftriQ 
eourts of that ftate, fec. 28, (revifed code, p. 85.) pro- 
vides, that “ every judgment entered in the office againft 


“ a defendant and bail, or againft a defendant and the. S==yor” 


riff, thall be fet afide, if the defendant, at the fucceed- 
¢* ing court, fhall be allowed to appear without bail, put 
« in good bail, being ruled fo to do, or furrender himfelf 
“in cuftody, and fhall plead to iffue immediately,” And 
in fec. 42, of the fame aét, p. 87, it is further provided, 
¢ That all judgments by default for want of an appears 
“ ance or fpecial bail, or pleas as aforefaid, and non-fuits 
«“ or difmiflions obtained in the office, and not fet afide 
** on fome day of the next fucceeding diftri€t court, fhall 
‘ be entered by the clerk as of the laft day of the term; 
“ which judgment fhall be final in actions of debt found- 
“ed on any fpecialty, bill, or note in writing, afcer- 
“ taining the demand, unlefs the plaintiff fhall choofe 
‘in any fuch cafe to have a writ of enquiry of damages; 
“¢ and in all other cafes the damages fhall be afcertained 


“ by a jury, to be empanneled and {worn to enquire - 


% thereof, as is herein after directed.” 


Upon an equitable conftruction of thefe feétions of the 
act, the practice in Virginia has been to permit the de- 
fendant to come in at a fubfequent term and avail himfelf 
of any fuch defence as he has, in the fame manner as if 
he had pleaded it at the particular term mentioned. This 
queftion has been difeuffed in Virginia and received the 
conftruction for which I contend. The cafe of Down- 
man v. Downman’s executors, 1. Wajfb. 26, was a plea of 
tender after office judgment confirmed. Jn p. 27, the 
“ court fay, thefe words ‘ plead to iffue immediately,” are 
“ the fame as were ufed in the old act of 1753, for efta- 
“‘ blifhing the general court; under which, the practice 
“ of that court was very liberal, in allowing a defendant 
“ to plead that which did not make an iffue, but required 
« fubfequent pleadings, provided the real juftice of the 
“ cafe, and not intended delay, was thereby promoted. 
« This is unavoidable in cafes of bonds with collateral 
“ conditions, where the defendant cannot plead to iffue. 
« This is alfo agreeable to the principle laid down by lord 
« Holt, in 2. Sa/k. 622; * That though a judgment be 
“ever fo regularly entered, it fhall be fet afide at any 
“ time on payment of cofts, fo as the plaintiff does not 
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« lofe atrial.” And again in p. 28,  confidering the cir- 
“ cumftances of this country and the difperfed fituation 
« of the attornies and their clients, who can feldom com- 
“ municate with each other but at court, juftice feems to 
“ require a relaxation in thefe rules (Englifh rules) of 
«‘ praGtice. It would feem to me proper to allow a dif- 
« cretion in the judges to admit any plea which appears 
«“ neceflary for the defendant’s defence, and only to re- 
« fort to the rigor of the rule where delay appears to be 
« intended.” ‘his plea then, if neceflary for the defend- 
ant’s defence, ought to have been admitted. It contains 
nothing exceptionable, and the faéts ftated in it, if true, 
are a juftification. There is no cafe more proper for 
fpecial pleadimg than one in which the prejudices ot the 
people are enlitted on one fide or the other. The law 
only direéts what is to be done the firft term, but after- 
wards it is left open to the difcretion of the court. In 
this cafe there can be no pretence that the plea was in- 
tended for delay, as it was offered on the gth, and the 
caufe was not tried until the 14th of Oétober, fo that 
there was full time to anfwer the plea and make up the 
iffue. 


To thew that this plea is a good juftification, I refer 
to the cafe of Coxe v. Wirrall, Cro. Fac. 193, where a 
fimilar plea was adjudged good upon demurrer. 


It is common practice, even in the Englifh courts, to 
permit the general iffue to be withdrawn, and a fpecial 
plea filed, where it is not done with an intent of delay. 
Jefferys v. Walter, 1 Wilfon, 177—and 254, Taylor v. 
Foddrell. But the cafe of Downman v. Downman, before 
cited, feems conclufive upon this queftion. 


Chafe, Fuftice. Have the rules of the Virginia courts 
been adopted in the circuit court ? 


Lee. I conceive the circuit court at Alexandria, to be 
in the fame fituation as the diftri€t court at Richmond. 
And, as I underftand the act of congrefs, they are obliged 
to adopt the practice of the courts of Virginia, except 
where the circuit court has actually made a different 
rule. 
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Simms, for defendant in error. 


I will not deny that the courts of Virginia have gone SHEHEE- 


the length ftated in Wafhington’s reports. They have 
ufed their difcretion, and have confidered whether the 
plea offered tends to the juftice of the caufe, or whether 
it is intended only for delay. In this cafe, the time having 
pafied when the defendant could file his plea as a matter 
of right, it was entirely in the difcretion of the court to 
admit or reject it. 


It is certainly not a fufficient juftification for the de- 
fendant to fay that the magiftrate committed the plaintiff; 
for that neither deftroys the evidence of exprefs malice, 
nor fhews probable caufe for the profecution. The ma- 
giftrate might have committed upon the evidence of the 
defendant Refler himfelf; fo that this plea would moft 
probably have been over-ruled upon demurrer, and at any 
rate would have created delay; for in a matter of fo much 
confequence it cannot be prefumed that the counfel for 
the plaintiff could at once determine whether to demur or 
to join iflue. 


The defendant was not precluded from making a pro- 
per defence. He might have fhewn probable caufe on the 
general iffue, for the gift of the action is the want of 
probable caufe; and the court had the power of inftruét- 
ing the jury whether fuch caufe was fhewn or not. Bul- 
ler, N. P. 14. 


It is faid that the plea was offered in a reafonable time. 
It can not furely be faid that three days in the hurry of 
the court is a reafonable time to anfwer fuch a plea—fo 
fay the courts of Virginia. 


This plea amounts to the general iffue, and therefore 
ought not to have been received. ‘The juftice of the cafe 
did not require it, and itis only to promote juftice that 
the courts have ever deviated from the precife terms of 
the law. 


Mafen, on the fame fide. 


Admitting for a moment that the praétice of the Vir- 
ginia courts was binding upon the circuit court, yet the 
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court have only exercifed the fame difcretion which a 
Virginia court might have exercifed. There is a parti- 


Swtxee. /cylar time allowed for fpecial pleading; after that time, 


che admiflion of a plea is difcretionary with the court. 
The cafe in Wafhington’s reports is clear to fhew that it 
is altogether a matter of difcretion. The court might 
have refufed to receive any plea at all; for the right of the 
defendant to fet afide the office judgment, by pleading to 
iffue, is confined to the court next fucceeding the ofhce 
judgment. 


But the defendant had every advantage under the gene- 
ral iffue, which he could have had under his plea. It is 
extremely clear that the plaintiff muft thew malice, and 
the defendant, matter of juftification. The rules of prac- 
tice in the courts of Virginia, are confined to Virginia. 
The courts of the United States are not bound by them.. 
They have power to make their own rules. 


Lee, in reply. 


Our complaint is that the inferior court has not exer- 
cifed its difcretion in the manner it ought todo. I ufe 
the word difcretion, differently from Mr. Mafon. The 
excrcife of fuch difcretion is fubje€& to the control of 
this court. If we look to the decifions of the courts in 
Virginia, we find. that they have foundly exercifed their 
difcretionary power. The practice has conftantly been 
to let in the parties notwithftanding any laches. Was it 
proper in the court to fay, that although we havea right 
to iuffer you to bring the queftion of probable caufe be- 
fore the court, and to take it from the jury, and although 
you with foto do, yet we will not permit you, but will 
compel you to go before the jury ; where faéts difclofed, 


not pertinent to the iflue, might make an improper im- 
preflion ? 


Cufbing, Fuftice. Do you admit that the defendant 
might have given in evidence under the general iffue, the 
facts {tated in the plea offered # 


Lee. Itis fufficient for us ifit wasa matter of doubt. 
In fuch a cafe, a cautious practitioner will always take 
the fafeft method, and plead the faéts fpecially. 
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‘There is no. doubt but the court had a right to make Reser 
rules of practice for itfelf. Sut not having made fuch a v. 
rule: in-this cafe, its difcretion ought to have been guided SHEHER. 
by the practice of the Virginia courts. We therefore “wo 
hope that this court will correct the indifcreet exercife 
of the power of the court below in this cafe. 


The Court. Itis true thatthe courts in Virginia have 
been very liberal in admitting any plea, at the next term 
after an office judgment, which was neceflary to bring 
forward the fubftantial merits of the cafe, whether it was 
ftrictly an iffuable plea, or not. But at a fubfequent term, 
it isa matter of mere difcretion with the court whether 
they will admit any fpecial plea at all. 


In the prefent cafe the faéts, {tated in the plea offered, 
might have been given in evidence on the general iffue ; 
the court exercifed their difcretion foundly in rejecting 
the plea. 


Judgment affirmed. 





TURNER v. FENDALL. 





Tus was a writ of error to reverfe a judg- Tuarnez 
ment of the circuit court of the diftri&t of Columbia v. ° 
fitting at Alexandria, rendered on a motion by Fendall Fewpatt. 
againit Turner, late fergeant of the corporate town of 
Alexandria, for the amount of money received by him A fheriff makes 
on a fieri facias iffued on a judgment in favour of Fen- oe oe 
dall againft one Towers. the fuit of A. 
vs. B and af- 
This motion was grounded on an aét of affembly of ae * 
Virginia, revifed code page 317. §. 51.—by which it is vet tae hie” 
enacted that «* If any theriff, under theriff, or other offi- hands, he can- 
‘cer, fhall make return upon any writ of freri facias or "ot levy it upon 
‘* venditioni exponas, that he hath levied the debt, dama- papers tes 
*¢ ges or cofts, as in fuch writ is required, or any part § fa. ef A. v. 
* thereof, and fhall not immediately pay the fame to B forit does 
«‘ the party, to whom the fame is payable, or his attor- "t become the 


“ney,” it fhall and may be lawiul for the creditor at raspy me 
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it is paid over 
to him; and by 

the command 
of the writ the 
fheriff is in 
ftrictnefs bound 
to bring the 
money into 
court, there to 
be paid to the 
plaintiff 
On a motion, 
in Virginia, 
againit a theriff, 
for not paying 
over monies by 
him collected 
on execution, 
it is not necef- 
fary that the 
judgment 
againft the fhe- 
riff fhould be 
rendcred at the 
term next fuc- 
ceeding that to 
which the exe- 
cution has been 
returned. 
Proceedings be- 
fore magiftrates 
in cafes of in- 
folvent debtors 
are matters in 

ais, and may 
fe proved by 
parol tefti- 
mony 

It is not error 
in the court be- 
low to rejee, 
as incompetent, 
admiffible tefti- 
mony tending 
to prove a fact 
not relevant to 
the cafe before 
the court 
Moncy «ay be 
takem im exe- 
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«“ whofe {uit fuch writ of fieri_facias, &c. fhall iffue, up- 


“on a motion made in the next fucceeding general 
“ court, or other court from whence fuch writ fhall if- 
“ fue, to demand judgment againft fuch theriff, officer, 
* or under fheriff, or fecurities of fuch under theriff, for 
“the money or tobacco mentioned in fuch writ, or fo 
** much thereof as fhall be returned levied on fuch writs 
“of feri facias, &c. with intereft thereon at the rate of 
“15 per centum per annum, from the return day of the 
“ execution, until the judgment fhall be difcharged; and 
« fuch court is hereby authorized and required to give 
‘¢ judgment accordingly, and to award execution thereon; 
“ provided fuch fheriff or officer have ten days previous 
*¢ notice of fuch motion.” 


Fendall had recovered judgment againft Towers, in 
the court of huftings in the town of Alexandria, for 627 
dollars and 52 cents damages, and 4 dollars and g1 cents 
cofts, on which judgment a feri facias iffued, direéted to 
the fergeant of the court of huttings, dated the 13th of 
December 1800, returnable to the faid court of huftings 
on the firft Monday of February then next. Upon this 
writ was the following return, viz. ‘ Sergeant returns, 
‘‘ executed on one large copper boiler and fundry cafks, 
«and fold for the fum of 703 dollars and 98 cents, in- 
“ cluding fergeant’scommiflions, on which money I have 
“ levied a writ of freri facias, iffued from the clerk's office of 
“ the-court of Fairfax county, on a judgment obtained by Wil- 
“¢ liam Deneale againft Robert Young and Philip R. Fendall, 
«¢ merchants, trading under the firm of Robert Young 
« and company. 

Charles Turner, T. 8.” 


Before the next fucceeding term of the court of huft- 
ings, after the return of the execution, the aét of con- 
grefs of 27th of February 1801, concerning the diftrict 
of Columbia, intervened, by which the laws of Virginia, 
as they then exifted, were declared to be and continue in 
force in that part of the diftri€t of Columbia which was 
ceded by that ftate to the United States, and by them 
accepted for the permanent feat of government; and all 
{uits, procefs, &c. depending in the court of huftings 
for the town of Alexandria, were transferred to the cir- 
cuit court of the diitrict of Columbia eftablifhed by that 
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act; and the firft feffion of the circuit court.in Alexan- Turner 

dria was by law held on the fecond Monday of April, Us 

1801. FEenDAaLt. 
To that term, April 1801, Fendall gave Turner BO lifes Jae 

tice, in the ufualform, that on the firft day of the court icon. 

he fhould move for judgment againft him for the amount 

of the execution with intereft thereon according to law ; 

which notice was figned, “ Philip Richard Fendall, for 

“‘ the truflees of Philip Richard Fendall,’ and was duly 

ferved. Turner not having appeared the motion was con- 

tinued tili the next term, July 1801, when he appeared 

and admitted the regularity of the delivery and contin 

uance of the notice—and the court upon argument gave 

judgment for the plaintiff Fendall; to reverfe which judg 

ment, Turner fued out the prefent writ of error. 






































The reccord which came up contained three bills of 
exceptions. 


The firft ftated that the defendant Turner, to prove 
that Fendall had taken the oath of an infolvent debtor, 
and was thereupon difcharged out of cuftody, produced 
the following writing, viz. ‘¢ Fairfax, Sct. Whereas Philip 
*¢ Richard Fendall, a prifoner confined in the gaol of Fair- 
«< fax county, under execution at the fuit of Samuel Love, 
“ iflued from the diftriét court of Dumfries, and it ap- 
“¢ pearing that legal notice had been given, and a warrant 
‘‘ iflued, for bringing before us, for the purpofe of taking 
“the oath of an infolvent debtor, and the faid Philip 
«¢ Richard Fendall having this day, in the court houfe of 
“‘ the faid county, delivered in a {chedule of his eftate and 
“¢ effects and taken the oath prefcribed by law; Thefe are 
«¢ therefore in the name of the commonwealth tocommand 
« you to difcharge the faid Philip Richard Fendall out 
* of your gaol and cuftody, and, for fo doing, this thall 
‘¢ be your fufficient warrant. Given under our hands and 
“¢ feals this twenty-firft day of March, eighteen hundred, 

«“ WiLLIAM HERBERT, Seal, 
“«R. WEST, Seal. 
« To the fheriff or keeper of the gaol of Fairfax County ;” 


and offered to prove the hand writing of the faid William 
Herbert and Roger Weft ; and alfo to prove by oral tefti- 
mony that the faid Philip Richard Fendall did take the 
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oath of an infolvent debtor before the faid William Here 
bert and Roger Weft, whofe names are fubfcribed to. the 
faid writing, and alfo to prove by oral teftimony that the 


Syn faid William Herbert and Roger Weft were magiftrates of 


the county of Fairfax, on the 21ft of March 1800, and 
had acted as fuch for many years befowe; but the court 
gave itas-their opinion that the faid writing and oral 
teftimony were not legal evidence to be admitted to prove 
the above mentioned faéts. 


The 2d bill of exceptions ftated, that the defendant 
Turner offered to fhew to the court that the truftees of 
Fendall- were not entitled to the money levied on the 
execution of Fendall v. Towers, but the court refufed to 
fuffer him to go into that enquiry. 


The 3d bill of exceptions ftated, that the defendant 
Turner produced a copy of an execution iffued on a judg- 
ment obtained by William Deneale againit Robert Youug 
and Philip Richard Fendall (the plaintiff in the motion 
below) and a copy of the return, which return was in 
thefe words, “ os on the fum of 682 dollars and 
* 43 cents, money in my hands, being the amount of the 
‘¢ fum received by me for the fale of certain property ta- 
‘ken by virtue of a feri facias, iffued from the clerk’s othce 
“of the court of huftings of Alexandria, on a judgment 
‘¢ obtained by the within named Philip R. Fendall againft 
« John Towers. 

* CHARLES TURNER, T. S.” 
and alledged that he had aright, and was bound, to levy 
that execution on the money of the faid Fendall, which he 
had levied by virtue of the execution of Fendall v. Towers, 
and which was in his hands feparate and diftin¢ét from 
any other money at the time the execution of Deneale v. 
Young and Fendall was delivered to him ; but the court 
gave it as their opinion that he had not a right, and was 
not bound {fo to do. 


The cafe was now argued by Simms for the plaintiff in 
error ; and by C. Lee and Swann for the defendant. 


For the plaintiff in error, it was contended, 
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rft. That the court below was not authorizedtorender Turner 
judgment at any other term than that next fucceeding v- 
the return of the execution. - Fenpatt. 
—r~ 
2dly. That the teftimony offered to prove the infolven- 
cy of Fendall, was competent for that purpofe and ought 
not to have been rejected. 


3dly. That the defendant below ought to have been 
permitted to prove the truftees of Fendall not entitled to 
receive the money on the execution of Fendall v. Towers. 


4thly. That Turner had a right to levy the execution 
of Deneale v Young and Fendall, on the money of Fen- 
dall in his hands. 


ft. The aét of affembly giving this remedy againft 
Sheriffs ought to be conftrued ftriétly, becaufe it is a penal 
law, inafmuch as it fubjeéts the officer to a penalty of 15 
per cent. per annum, for not paying over the money levied 
upon an execution ; and becaufe this fummary procefs by 
motion is in derogation of the common law proceedings. 


The words of the aé& are that ** upon a motion made to 
the next fucceeding general court, or other court from 
« whence fuch writ fhall iffue,” * such court is hereby au- 
thorized and required to give judgment accordingly ;” 
that is “ fuch next f{ucceeding court.” ‘The court in April 
was the next fucceeding court ; but the court in July, at 
which this judgment was rendered, had no jurifdiétion 
of the caufe: And although confent will take away error, 
yet it will not give jurifdiction. 


2d. The teftimony offered to prove the infolvency of 
Fendall, ought to have been admitted. 


By the act of affembly refpeéting infolvent debtors (re- 
vifed code p. 314, 315, fections 40 and 41) upon the debt- 
or’s delivering his fchedule and taking the oath, all his 
eftate becomes vefted, by a€ of law, in the theriff of the 
county, and debts due to him are to be recovered in the name 
of the fort This money was either the money of Fen- 
dall, and fo vefted in the fheriff as part of the eftate in 
poffeffion, or elfe it was a chofe in aftion, and then the 
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Turner  fheriff is the only perfon entitled to recover it. In either 


VU. 


cafe by thowing the infolvency of Fendall, we fhow that 


FenDatt. the title is out of him, fo that he cannot fupport this mo- 


tion. The act of aflembly does not make the act of the 
magiftrates in adminiftering the oath, and granting the 
warrant of difcharge of an infolvent debtor, a matter of 
record. Third perfons have no means of proving the 
fa&t of infolvency but by parol teftimony. It muft be 
proved like any other matter inpais. We offered the beft 
evidence which the nature of the cafe willadmit. We 
offered the original warrant of difcharge under the hands 
and feals of the magiftrates, and parol proof that they 
were magiftrates at the time and had aéted as fuch for many 
years before, together with evidence of their hand writing. 
General reputation has always been confidered as fuflici- 
ent proof of the official chara&ter of a magiftrate. 


3d. ‘The defendant below ought to have been permitted 
to fhew that the truftees of Fendall were not entitled to 
the money. ‘The notice in this cafe was given by Fen- 
dall for his truftees. ‘Turner could not know whofe 
claims he had to oppofe, whether thofe of Fendall alone, 
or thofe of his truitees. It was neceflary for him, there- 
fore, to fhew that neither the one nor the others were en- 
titled to recover upon this motion ; and he came prepared 
to do this, but the court would not fuffer him to do it. 
Fendall, by reafon of his infolvency and the confequent 
operation of law in transferring all his rights to the fheriff, 
could not recover in his own name for his own ufe and 
benefit; but ftill as courts of law will proteé trufts 
and equitable rights where they are made to appear, and 
as the transfer of the eftate and effects of an infolvent 
debtor, which takes place by the operation of law, does 
not transfer thofe things which the infolvent has merely 
as truftee, and as the name of Fendall might therefore ftill 
be ufed for the benefit of the truftees ; it was competent 
and proper for the defendant below to fhew that the truf- 
tees had not that equitable right which the law will pro- 
tect. 


4th. The fourth point feems to divide itfelf into twe 
parts. 


ift. Can money be taken upon a feeri facias in any cafe ? 
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ad. Can the officer levy a feri facias on moneyin his Turner 


own hands which he has colleéted for the ufe of the 
debtor ? 


es 


tft. It is a general principle that all goods and chattels, 
the property of the debtor, may be taken in execution, and 
when an officer has it in his power to fatisfy an ex- 
ecution to him direéted, it is his duty to do it, and 
he is liable to the creditor if he fails fo to do. The 
money of a debtor is a part of his goods and chattels ; it 
follows, that it is liable to an execution. There is no 
poffible reafon why it fhould not be fo. Itis faid there 
are fome old authorities te the contrary, and that the rea- 
fon given is that money cannot be fold. Doug. 219. Armis- 
tead v. Philpot. But the reafon of felligg the goods taken 
on execution is that money may be raifed, and furely the 
execution may as well be fatisfied by taking money itfelf, 
as by taking goods which mutt be fold to raife the money. 
In 2. Shower, 166. Rex v. Webb, it is faid that by a /evari 
facias « the fheriff may take ready money.” And in this 
refpeét there is no difference between a /evari fascias and a 


Jreri facias. 


The law is exprefsly laid down in Dalt. Sheriff 145 and 
543, that money may be taken on a freri facias. 


2d. If money in the poffeffion of the debtor may be ta- 
ken, does the money being in the hands of the theriff 
make any difference ? 


In the cafe of Rex v. Bird, 2 Show. 87, « it was refolved 
“ by the court, on motion, that on a freri facias the therit¥ 
“‘ may fell the goods, and if he pay the money to the party, 
“‘ it is good, and the court will allow of fuch return, becaufe 
“ the plaintiff is thereby fatisfied ; although the writ run, 
“ ita quod habeat coram nobis, S'c.” The fame doétrine 
isheldin 5. C2. go. (a. ) Hoe’s cafe. 


If then the theriff might have paid this money to Fen- 
dall, and had fo paid it, he would have been bound to feize 
it again inftantly to fatisfy the execution of Deneale. 
If he might have done this, and if it was his duty to fatisfy 
the execution of Deneale ; where was the neceility of his 
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going through the ceremony of a payment of the money 
to Fendall. Here it is ftated by the officer that he kept 
the money of Fendall diftin& and feparate from all other 
money, and that he levied the execution of Deneale on 
that identical money. This is in fubftance the fame thing 
as if the money had been paid over to Fendall and after- 
wards feized by the officer. 


On the part of the defendant in error, it was faid in reply, 


1ft. Asto the power of the court to give judgment at 
a term fubfequent to the term neat after the return of the 
execution, that although the act of Affembly may be pe- 
nal, and although the remedy may be in derogation of the 
common law proceedings, yet, like all other ftatutes, it 
mutt have a reafonable conftruétion. It could never be 
fuppofed to intend that if the court did not give the judg- 
ment at the firft term, the jurifdiction which they once 
had fhould ceafe. 


2dly. The faét of Fendall’s infolvency was not material 
to the queftion before the court, becaufe any perfon who 
was equitably entitled to the money would not be pre- 
cluded from his claim by this judgment ; and by the act of 
afiembly no one but the creditor in whofe name the judg- 
ment was rendered is entitled to this fummary procefs 
againft the officer who,refufes to pay the money levied 
upon the execution ; and if any other perfon was in equity 
entitled tothe money he muft ftill ufe the name of Fen- 
dall. The name of the nominal creditor muft be ufed, 
or the remedy given by the ftatute would be wholly loft. 
He is the only perfon who could acknowledge a fatisfac- 
tion upon record, and it ought not to be in the power of 
the oiicer to allege an equitable claim in another perfon 
to fupport his own improper act. 3 Cro. .66, 176. 
Benfon v. Flower. n that cafe the creditor had become 
bankrupt after the money was made upon the execution 
and before the return ; and upon the return the aflignees 
contended that they had the right to receive the money, 
but the court ordered it tobe paid to the bankrupt, be- 
caufe the aflignees were no parties to the fuit, and the 
bankrupt was the only perfon who could acknowledge fa- 
tisfaction upon the record ; and the money, being levied 
by the fheriff before the afignment, was to be confidered 
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as in custodia legis, and fo not aflignable. It was not the Turner 
moncy of the bankrupt at the time of the bankruptcy, be- v. 
caufe it did not become his money until he received it. FenDatt, 
yt 
But if the infolvency of Fendall were material, ftill the 
evidence adduced was not conclufive of the fact, nor even 
competent to prove it. It was not the beft evidence 
which the nature of the cafe admitted. If the aét of the 
magiftrates was a fimple aét in pais, yet they themfelves 
were the moft competent witneffes to prove the fact, and 
their teftimony would be better evidence than a paper 
purporting to be figned by W. Herbert and R. Weft, 
who do not ftyle themfelves magiftrates, even if their 
hand writing fhould be proved. It does not appear that 
they were dead, or that their teftimony could not be ob- 
tained. And as to common report being evidence of 
their being magiftrates, it certainly was not the beft evi- 
dence, becaufe their commiflions, and the certificate of 
their taking the requifite oaths of office, were matters of 
record. L£/pinaffé, N. P. 741. When the aés of ae » 
trates are queftioned in the county in which they are faid 
to be juftices, common report may be fufficient, becaufe 
all perfons are fuppofed to be obliged to take notice of 
the officers of their county. But in this cafe they were 
alleged to be juftices of a foreign county. The county 
of Fairiax is no part of the diftri€t of Columbia. 


But this was not atrial by jury, and it is very queftion- 
able whether in,fuch a cafe, a rejection of admifhible evi- 
dence can be affigned for error, with any more propriety 
than an admiflion of ineompetent teftimony. 


3d. It is contended that Turner ought to have been 
permitted to fhew that the truftees of Fendall had no right 
to receive the money. ‘The anfwer to that is, that the 
court were not trying the right of the truftees, and could 
not look into their equitable claims. The court were fit- 
ting as a court of law, and not as a court of chancery. 
If the truftees had an equitable right, they were not pre- 
cluded from afferting it in a proper manner—if they had 
not, it did not affect the prefent queftion. If they had 
a egal right they would not be barred by the judgment 
in this cafe.:. In whatever light the fubje€&t is viewed, it 
appears to be perfectly immaterial to the prefent queftion, 
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4th, But the fourth point includes the real merits of 
this controverfy. Had the officer a right to fatisfy 


Fenxpatt. the execution of Deneale v Young and Fendall, out of 


the money in his hands levied by virtue of the execution 
of Fendall v. Towers ? 


tft. Money cannot in any cafe be taken by the officer 
upon an execution. Itis a general principle that on a 
fier facias the goods taken cannot be delivered to the cre- 
ditor in fatisfaétion of the debt, but muft be fold ; and the 
books give this as a reafon why money cannot be taken. 
Another reafon may be, that money cannot be identified. 
But the law is different in Virginia from the Englith law, 
in refpect to the proceedings on executions. 


By the act of affembly refpeéting executions, revifed 
code p. 309. Sec. 12 and 13, the officer, on a// executions, 
having publifhed notice of the time and place of fale, ten 
days before fuch fale, “ /ball proceed to fell by auétion the 
** goods and chattels fo taken, or fo much thereof as fhall 
«¢ be fufficient to fatisfy the judgment or decree, for the 
* beft price that can be got for the fame.” Here it is evi- 
dent that the legiflature did not contemplate the cafe of 
money itfelf being liable to be taken on execution ; for they 
have made it the duty of the officer, in a// cafes of execu- 
tion, to advertife end /e// the goods taken. But the next 
feétion is ftill ftronger, for it provides * that if the owner 
* of fuch goods and chattels fhall give fufficient fecurity 
«to fuch fheriff or officer, to have the fame goods and 
“ chattels forthcoming at the day of fale, it fhall be law- 
‘‘ ful for the theriff or officer to take a bond from fuch 
«« debtor and fecurities, payable to the creditor, reciting 
“¢ the fervice of fuch execution, and the amount of money 
* or tobacco due thereon, and with condition to have the 
« goods or chattels forthcoming at the day of fale ap- 
* pointed by fuch fheriff or officer, and fhall thereupon 
‘« fuffer the faid goods and chattels to remain in the pof- 
« feffion, and at the rifk of the debtor until that time.” 
It would be abfurd to fuppofe an officer obliged to ap- 
point a day of fale for felling money ; yet the giving of a 
forthcoming bond is a right which the debtor has by law ; 
heis entitled to the delay on giving the fecurity required. 
But the bond cannot be taken unlefs a day of fale is ap- 
pointed, becaufe there can be no other day on which the 
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bond can become forfeited. Hence then it is clear that 
the legiflature went upon the ground that money could 
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not be taken on an execution, or they would have except- Fenpatt. 


ed fuch a cafe from the general words of the law. But 
if money was liable to be taken on a feri facias, it was a 
cafe which muft have often happened, and could not have 
efcaped the recolle€tion of every member of the legifla- 
ture. 


A ftrong argument arifes from the want of adjudged 
cafes on this point, and the total deficiency of precedent 
in practice within our own knowledge. 


In the cafe of Armiftead v. Philpot, cited from Doug. 
219, Lord Mansfield confeffes that there are old cafes 
which fay that money cannot be taken in execution, even 
though found in the defendant’s fcrutoire, and does not 
cite any cafes tothe contrary. It is true, he fays, the rea- 
fon given is a quaint one, but he does not fay it was not 
good. In that cafe the money levied for the debtor was 
ordered to be paid by the fheriff to the creditor wht had 
an execution, but there was no oppofition except as to the 
attorney’s fees on the firft execution, which were com- 
promifed, and the court and bar agreed that the motion 


was of the fir/? impreffion. 


2d. But, fecondly, this was not the meet of Fendall 
until it was paid to him ; and therefore if the law be, as 
is contended, that money of the debtor may be taken in 
execution, yet the principle does not apply to this cafe. 
By the receipt of the money by the theriff, Fendall did 
not become.entitled to the individual pieges of coin. The 
remedy againft the officer was not detinue or trover, but 
an action of debt or on the cafe. The officer became the 
debtor of Fendall for fo much money, and there is no rea- 


fon why it fhould be more liable to an execution in the | 


hands of the fergeant, than in thofe of any other individu- 
al; it was neither the goods nor chattels of Fendall but a 
mere chofe inaction. Fendall could not compel the of- 
ficer to pay it before the return day of the execution. If 
in the mean time the money had been loft or deftroyed by 
robbery, fire, enemies, lightening or tempetft, it muft have 
been the lofs of the officer and notof Fendall. The com- 
‘mand of the. writ of Jeri facias, according te its form as 
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prefcribed by the aét of affembly, (revifed code, p. 206) is 
« that you have the faid fum of money before the judges of 
“« our faid court, the day of to render to the faid 


eyo? os (creditor,) of the debt and damages aforefaid.” And the 


form of the return contained in the fame act, p. 307, is, 
« by virtue of this writ to me direéted, I have caufed to 
&¢ be made the within mentioned fum of of the 
« goods and chattels of the within named A. B. ‘which 
ss faid fum of before the judges within mentioned, at 
“ the day and place within contained, I have ready, as that 
“ aprit requires,” 


The form of the writ and return is the beft poffible evi- 
dence of the duty of the officer. He is obliged to have 
the money in court, to be ¢here paid to the creditor ; and 
nothing will excufe him from an exaét compliance with 
the command of the writ, but payment to the perfon 
named as creditor in the execution ; and even this not as a 
matter of right but of favor. In the cafe of Rex v. Bird 
cited from 2 Shower 87, it is only faid that a payment to 
the party will be allowed by the court, and the reafon given 
is becaufe the plaintiff is thereby /atisfied. « But this is 
* only by permiffion of the court and not by force of the 
“law.” 2 Bac. ab 352. Now if the plaintiff is not fatisfied, 
the reafon fails, and confequently the rule does not hold 
good. In2 Bac. ab 352, it is faid, “in fridfne/s the mo- 
* ney is to be brought into court.” 


In the cafe of Canon v. Smallwood, 3 Lev. 203, 204, it 
is faid that the payment of the money to the plaintiff was 
by permiffion of the court, not ex rigore juris ; and the 
court often orders the fheriff to bring the moneyinto court, 
and does not permit the plaintiff to have it; of which 
power the court would by this means be deprived. 


In the cafe of Benfon v. Flower before cited from 3 Cro. 
166, 176, it is exprefsly ftated that the money, at the time 
of the bankruptcy, being in cuffodia legis, that is, in the 
hands of the fheriff, was not the property of the bankrupt, 
and did not become fo until he received it. And in the 
cafe of Armiftead and Philpot the money was firft brought 
into court, and there ordered by the court to be paid to the 
fecond creditor, on affidavit, that other goods and chattels 
could not be found. This cafe thews, as ftrongly as pof- 
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fible, the neceflity of the fheriff’s obeying the command 
of the writ in bringing the money into court, inftead of 
paying it over to the creditor out of court, becaufe other- 
wife the aét of the fheriff would deprive the court of the 
power of making fuch an order, and might, in many cafes, 
deprive the debtor of the opportunity of obtaining fpeedy 
juftice, on a motion to quafh the execution for irregular- 
ity or any other caufe. Befides, the fheriff might go on and 
levy for one creditor after another, until the whole fum 
fhould be fwallowed up in his commiffions. 


No cafe can be found in which it has been permitted 
to be done at the difcretion of the theriff, and yet it is a 


cafe which muft happen in every day’s practice if it could 
be done. 


The Chief Fuftice delivered the opinion of the court. 


This was a motion made by the defendant in error 
againft the now plantiffin the circuit court at Alexandria, 
under an act of the Virginia aflembly, which declares 
that ‘if any fheriff, under fheriff or other officer, fhall 
“ make return on any writ of fieri facias or venditioni 
‘* exponas, that he hath levied the debt, damages or cofts 
“as in fuch writ is required, or any part thereof, and 
* fhall not immediately pay the fame to the party to 
** whom the fame is payable, or his attorney,” « it fhall 
“ and may be lawful for the creditor at whofe fuit fuch 
“‘ writ of fieri facias or venditioni exponas,” * fhall if- 
‘‘ fue, upon a motion made at the next fucceeding gene- 
‘¢ ral court, or other court from whence fuch writ fhall 
«¢ iffue, to demand judgment againft fuch fheriff, officer or 
«‘ under fheriff, or fecurities of fuch under fheriff, for the 
‘¢ money or tobacco mentioned in fuch writ, or fo much as 
« fhall be returned, levied on fuch writs,” “ with intereft 
«‘ thereon at the rate of 15 per centum per annum from 
“‘ the return day of the execution, until the judgment 
«¢ fhall be difcharged; and fuch court is hereby authorized 
«‘and required to give judgment accordingly, and. to 
“‘ award execution thereon ; provided fuch fheriff or offi- 
“cer have ten days previous notice of fuch motion.” 
That Turner had been fergeant of the town of Alexandria, 
and had returned on a writ of fieri facias, iflued on a judg- 
ment rendered by the court of huftings for that corpora- 
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tion, in favour of Philip Richard Fendall, that he had 
made the debt and had levied thereon a writ of fieri fa- 
cias ifflued on a judgment obtained by William Deneale 


——y—-—’ againft Robert Young and Phillip R. Fendall ,merchants, 


trading under the firm of Robert Young and Co. 


Before the next fucceeding term of the court of huf- 
tings would have arrived, that court was abolifhed, and all 
its powers and duties transferred to the circuit court of the 
diftri€t of Columbia for the county of Alexandria. 


To the firft term of the circuit court notice was given 
that a judgment would be moved for, and the notice was 
figned « Philip Richard Fendall, for the truftees of the 
faid Philip Richard Fendall.” 


The defendant did not appear to the notice, and it was 
continued to the fucceeding term, when the parties ap- 
peared, and the defendant, to prove that P. R. Fendall 
had taken the oath of an infolvent debtor and was there- 
upon difcharged, offered in evidence a warrant figned Wil- 
liam Herbert and R. Weft, difcharging the faid Philip 
R. Fendall out of cuftody, as an infolvent debtor, and 
further offered to prove the hand writing of the faid Her- 
bert and Weft, and alfo to prove, by oral teftimony, that 
the faid Philip Richard Fendall did take the oath of an 
infolvent debtor before the faid William Herbert and 
Roger Weft, and that they were on the 21{t of March, 
1800, the time of adminiftering the faid oath and grant- 
ing the faid certificate, magiftrates for the county of 
Fairfax. ‘This teftimony was rejected by the court as 
not being legal evidence to eftablith the fact, and to this 
opinion an exception was taken. 


The defendant alfo offered to fhew that the truftees of 
Philip R. Fendall were not entitled to the money levied 
by virtue of the execution mentioned in the notice, which 
teftimony was likewife rejected by the court; and, to 
this opinion alfo, a bill of exceptions was taken. - 


The defendant then produced the execution iffued in 
favour of Deneale v. Robert Young and Philip R. Fen- 
dall, merchants, trading under the firm of Robert Young 
and Co. with the return thereon, fhowing that it had 
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been levied on the money of Philip R. Fendall then in 
his hands, and alleged that the officer had a right and 
was bound to levy the faid execution on the faid money, 
but the court was of opinion that he had not a right fo 
to do, and to this opinion alfo an exception was taken. 
The court then proceeded to render judgment, on the 
notice, for the plaintiff; to which judgment a writ of er- 
ror has been fued out of this court; and the errors af- 
figned and relied on are, 


1ft. That the court for the county of Alexandria was 
not empowered to render judgment in this cafe at any 
term fubfequent to that next fucceeding the return of the 
execution. 


adly. That the teftimony offered tothe court to prove 
the infolvency of Philip R. Fendall, and rejected, was 
legal teftimony to prove the faét for which it was ad- 
duced, and ought therefore to have been admitted. _ 


3dly. That the defendant in the court below ought 
to have been permitted to prove the truftees of Philip R. 
Fendall not entitled to receive the money to recover 
which the notice was given, and, 


4thly. That the officer had a right to levy the execu- 
tion of Deneale on the money of Philip R. Fendall in 
his hands. 


To fupport the firft error afligned, the words of the 
act of aflembly giving the motion have been relied on as 
only empowering the court to render judgment in this 
fummary mode, at the term next fucceeding that to 
which the execution has been returned. 


That is, that although the plaintiffhas brought his cafe 
rightly into court, yet if, from any caufe whatever, the 
court fhall be unadle to render judgment at the firft 
term, -the fuit mult be difmifled and the plaintiff muft 
lofe his remedy. ‘The words muit be very plain indeed 
which will force a court to put upon them fo irrational 
a conftruction as this. On recurrence to the aét relied 
on it does not appear that a reftri¢tion fo unufual and fo 
unjuft in itfelf, has been impofed. The words ‘ fuch 
court,” on fair confiruction, refer to the court in which 
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the motion has been made, and not to the term to which 
notice was given. ‘The difficulty therefore which would 
have prefented itfelf, if the notice had been given to a 


execution, has no exiftence in this cafe. 


In confidering the fecond error afligned, the court was 
fatisfied that the proceedings before magiftrates, in cafes 
of infolvent debtors, are entirely matters in pais and are 
therefore to be proved by parol and other teftimony. The 
evidence offered was certainly legal evidence to eftablith 
the fact for which it was adduced. The court however 
is not fatisfied of its fufficiency ; but without determining 
that queftion, and without determining whether ina cafe 
where there is no jury, a judgment ought, for the rejeétion 
of teftimony which was admiflible in law, to be reverfed 
in any ftate of things, or the caufe fhould be confidered 
as if the teftimony had been received; it is the opinion 
of all the judges, that the party is bound to fhow the 
relevancy of the fact intended to be eftablifhed, to the cafe 
before the court. 


In the prefent caufe the fa&t to be eftablifhed was the 
infolvency of Fendall, which infolvency is not fhown to 
have been material in the cafe, fince nothing appears in 
the record to induce an opinion that the proceeding could 
have been in any other name than his. 


Although then the teftimony rejefted was proper and 
legal evidence towards eftablifhing the faét, yet the court 
committed no error in rejecting that teftimony, for which 
their judgment ought to be reverfed, becaufe the fact 
does not appear to have been relevant to the caufe under 
their confideration. 


On the third error affigned, the opinion of the court is, 
that whoever might in equity be entitled to the money, or 
to the ufe of Fendall’s name, the notice as given could on- 
ly be fuftained by fhowing the legal right of Fendall to re- 


. cover. A legal right in the truftees would have defeated 


the action, for it is inftituted in the name of Philip R. 
Fendall, although it may be for the benefit of his truftees, 
and neither the reverfal or afhrmance of this judgment 
would affect the right of the truitees to proceed in their 
own names. 
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The fourth point is one of confiderable importance and Turner 


difficulty. In difcufling it two quettions have been made 
at the bar. 


ft. Can an execution be levied on money ? 


adly. Canit be levied on money in the hands of the of- — 


ficer ? 


The principle that an execution cannot be levied on mo- 
ney has been argued to be maintainavle under the autho- 
rity of adjudged cafes, and under the Jetter and meaning 
of the act of the Virginia legiflature on the fubjedct of ex- 
ecutions. 


Yet no fuch adjudged cafe has been adduced. Lord 
Mansfield, in the cafe cited from Dougla/s 219, faid * he 
«* believed there were old cafes where it had been held that 
«‘ the fheriff could not take money in execution even though 
« found in the defendant’s {crutoire, and that a quaint 
« reafon was given for it, viz. that money could not be 
« fold,” and it is believed that there may be fuch cafes, 
but certainly there are alfo cafes in which the contrary 
doétrine has been held. In 2d Shower 166, it is laid down 
exprefsly that money may be taken on a /evari_facias, and 
no difference in this refpe¢t is perceived between the two 
forts of execution. In Dalton’s Sheriff, 145, it is alfo fta- 
ted in terms that money may be taken in execution on a 
feri facias The court can perceive no reafon in the na- 
ture of the thing why an execution fhould not be levied 
on money, ‘That given in the books, viz. that it cannot 
be fold, feems not to be a good one. The reafon of a fale 
is that money only will fatisfy the execution, and if any 
thing elfe be taken it muft be turned into money ; but 
furely, that the means of converting the thing into money 
need not be ufed, can be no adequate reafon for refufing 
to take the very article to produce which is the fole objeét 
of the execution. 


The act of affembly concerning executions has alfo 
been relied on as fhowing that only fuch articles can be. 
taken as may be fold. But the provifions of the aét can 
only be confidered as regulating the fale of fuch articles as 
‘in their nature require to be fold, and not as exempting 
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from execution fuch property as need not be fold. The 
object is not the fale but money, and if the money can be 
made without a fale it cannot be unlawful to do fo. But 
in the cafe of an execution for tobacco money may be fold, 
and therefore may be executed, and it would be ftrange if 
by an execution ordering a fheriff to make money, money 
could not be taken, and yet might be taken on an execution 
ordering him to make fome other article. 


It is the opinion of the court that money may be taken 
in execution, if in the poffeffion of the defendant ; but the 
quettion of greater difficulty is, whether it may be taken 
by the officer before it has been paid to the perfon entitled 


to receive it. 


The general rule of law is that all chattels, the property 
of the debtor, may be taken in execution, and whenever 
an officer has it in his power to fatisfy an execution in 
his hands, it is his duty to do fo, and if he omits to per- 
form his duty he muft be accountable to thofe who may 
be injured by the omiffion. But has money, not yet paid 
to the creditor, become his property ? That is, although 
his title to the fum levied may be complete, has he the ac- 
tual legal ownerfhip of the {pecific pieces of coin which 
the officer may have received ? On principle the court 
conceives that he has not this ownerfhip. ‘The judgment 
to be fatisfied is for a certain fum, not for the fpecific 
pieces which conftitute that fum, and the claim of the cre- 
ditor on the fheriff feems to be of the fame nature with 
his claim under the judgment, and one which may be 
fatisfied in the fame manner. No right would exiit to 
purfuc the fpecific pieces received by the officer, although 
they fhould even have an ear mark, and an aétion of debt, 
not of detinue, may be brought againft him if he fails to 
pay over the fum received, or converts it to his own ufe. 
It feems to the court that a right to fpecific pieces of mo- 
ney can only be acquired by obtaining the legal or a€tual 
pofleffion of them, and until this is done there can be no 
fuch abfolute ownerfhip as that an execution may be levied 
on them. Aright to a fum of money in the hands of a 
fheriff can no more be feized than a right to a {um of mo- 
ney in the hands of any other perfon, and however wife 
or juft it may be to give fuch a remedy, the law does not 
appear yet to have given it. The dictum of judge Bul- 
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ler, inthe cafein 1 Durnford and Eaft 370, proves that the 
mere poffeflion of money, as a truftee, does not give to 
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the pofleffor, before a converfion, fuch a property in it, FenpDALL. 


as to render it liable for his debts ; but does not manifeft 
an opinion that the perfon for whofe ufe it was received, 
but to whofe poffeflion it has not come, is to be confider- 
ed as the legal owner of the fpecific pieces themfelves, fo 
that they have become, in contemplation of law, his 
goods and chattels. Indeed it is obfervable in that cafe, 
that if the money had been due to the parifh at the time 
the bankruptcy of the defendant, who was an overfeer of 
the poor, took place, the parifh would have been in no 
better condition than other creditors, and would have pof- 
fefled no exclufive property in the money claimed. 


Although the dictum of judge Buller may appear to 
militate fomewhat againft this pofition, yet the principle 
of the decifion is in its favor, for the judgment of the 
court is declared to be founded on the faét that the debt 
was not a debt till after the bankruptcy. 


The cafe cited from 3d Croke, 166, 176, exprefsly ftates 
the property of the money while in the hands of the theriff, 
not to be in the creditor; and although the inference of 
the court from that principle does not appear to have 
been warranted, yet the principle itfelf is believed to be 
certainly correct. 


In the cafe of Armiftead v. Philpot, Doug. 219, the 
court directed the money of the debtor to be paid to the 
creditor, whofe execution was in the hands of the fheriff 
holding that money alfo; but this direlion would have 
been unneceflary if the fheriff had poflefied a previous 
right to make the appropriation. 


It is ftated in Barnes’ notes, 214, to have been adjudged 
in trinity term, 32d and 33d of George 2, in the cafe of Sta 
ple v. Bird, where a theriff had levied an execution on 
money in his hands, that he fhould, notwithftanding this 
execution, pay the money to the perfon entitled to the be- 
nefit of the firft judgment. It is true that in that cafe 
the perfon in whofe name the judgment was rendered, was 
not entitled to the money received under it, but the cafe 
is not {tated to have been decided on that principle ; and 
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the very frequency of fuch a ftate of things furnithes an 
argument of no inconfiderable weight againft the right to 
levy anexecution on money focircumftanced. The equi- 


ayn table right of perfons, whofe names do not appear in the 





execution, ought to be preferved ; and confiderable injuf- 
tice might refult from impofing on the fheriff the duty of 
deciding at his peril on fuch rights. 


Confidering the cafe then either on principle or autho- 
rity, it appears to the colirt that the creditor has not fuch 
a legal property in the fpecific pieces of money levied for 
him and in the hands of the fheriff, as to authorize that 
officer to take thofe pieces in execution as the goods and 
chattels of fuch creditor. 


But the money becomes liable to fuch execution the in- 
ftant it {hall be paid into the hands of the creditor ; and it 
then becomes the duty of the officer to feize it. It appears 
unreafonable that the law fhould direét a payment under 
fuch circumftances. If the money fhall be feized the in- 
{tant of its being received by the creditor, then the pay- 
ment to him feems a vain and ufelefs ceremony which 
might well be difpenfed with; and if the money fhould, 
by being fo paid, be withdrawn from the.power of the 
officer, then his own a€t would put beyond his reach, 
property rendered by law liable to his execution, and 
which of confequence the law made it his duty to feize. 


The abfurdity involved im fuch a conftruétion led the 
court toa further confideration of the fubject. 


The mandate of a writ of fieri facias as originally form- 
ed, is that the officer have the money in court on the re- 
turn day, there to be paid to the creditor. Forms of writs 
furnifh ftrong evidence of what was law when they were 
devifed, and of the duty of the officer to whom they are 
directed. Originally it was regularly the duty of the of- 
ficer to have the money in court, and it has been held, 
that not even payment to the creditor himfelf could excufe 
the non-performance of this duty. The rigor of this rule 
has been confiderably relaxed, but the form of the writ, 
as directed by alate act of the legiflature of Virginia, yet 
is, that the money fhall be in court on the return day, 
and there appears no excufe for omitting this duty, unlefs 
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it thall have been paid to the creditor. The fheriff may 
certainly make fuch payment out of court, if no circum. 
ftance occurs which legally obftructs or oppofes it, fuch 
as an injunction from the court of chancery, in which cafe, 
by the law of Virginia, the money muft be returned ; oran. 
execution againft the goods and chattels of the perfon to 
_ whom the money in his hands fhall be payable. In the 
latter cafe it feems to the court ftill to be the duty of the 
fheriff to obey the order of the writ and to bring the mo- 
ney into court, there to be difpofed of as the court oj 
direct. This was done in the cafe of Armiffead v. Phi 
, and in that cafe the court direéted the money to be 
paid in fatisfaétion of the fecond execution. This ought 
to be done whenever the legal and equitable right to the 
money is in the perfon whofe goods and chattels are lia- 
ble to fuch execution. 
























In the cafe of Turner and Fendall, the theriff not having 
brought the money into court, but having levied an exe- 
cution on it while in his hands, has not fufficiently jufti- 

fied the non-payment of it to the creditor; and therefore 
the court committed no error in rendering judgment 
againft him on the motion of that creditor. If the payment 
of the damages fhould be againft equit}, that was nota 
fubje& for the confideration of the court of law which 
rendered the judgment. 


Judgment affirmed. 
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Maxsvry feverally moved the court for a rule to James Madifon, 
v. fecretary of ftate of the United States, to thew caufe 
Mavisox. why a mandamus fhould not iflue commanding him to 
caufe to be delivered to them refpeGtive]y their feverak 
eden Ty, commiflions as juftices of the peace in the diftri& of Co- 
States has not 1Umbia. This motion was fupported by affidavits of the 
power to iffue following faéts; that notice of this motion had been 
a mandamus to given to Mr. Madifon; that Mr. Adams, the late prefi- 
: mew de B of the United States, nominated the applicants to the 
States, it being fenate for their advice and confent to be appointed juf- 
an exercife of tices of the peace of the diftri€t of Columbia; that the 
origina! ori fenate advifed and confented to the appointments; that 
ranted by the. COmmiffions in due form were figned by the faid prefi- 
_peontitut on, dent appointing them juftices, &c. and that the feal of 
' Congrels have the United States was in due form affixed to the faid com- 
7. | fet power miffions by the fecretary of ftate; that the applicants 
r | jrifdidion to have requefted Mr. Madifon to deliver them their faid 
the fupreme —_ cornmiflions, who hasnet complied with that requeft; and 
op aged . that their faid commiffions are withheld from them; that 
| defcribed in the the applicants have made application to Mr. Madifon as 
‘ ~-conttitution. fecretary of ftate of the United States at his office, for 
Spokgs ef con- information whether the commiffions were figned and 
ip 2 Ni 30 ra fealed ag aforefaid; that explicit and fatisfaCtory informa- 
4 {tion can not be- tion has not been given in anfwer to that enquiry, cither 
comealaw. by the fecretary of ftate or any officer in the. department 
= yeti of of ftate; that application has been made to the fecretary 
be T ceebound 4, of the Senate for a certificate of the nomination of the 
¥ take notice of applicants, and of the advice and confent-of the fenate, 
_ pMheconftitution. who has declined giving fuch a certificate; whereupon a 

# commiffion rule was laid to thew caufe on the pire ea this term. 


the appoint- L his rule having been duly ferved, » 


oe ficer by the ex- 
BT cove seat, . Mr. Lees in fupport of the rule, ‘ablerved that it _ 
A commifien important to know on what a juttice of 
is only evidence the diftri€t of Columbia holds his office, and ag 
of an appoint- ceedings are neceflary to conftitute an. appointment to 
Delivery is nor 27 Office not held at the will of the: nt, However 
ipioefiary tothe NOtorious the faéts are,-upon the fuggcthion ‘of which 
.. -walidity of Ict- this rule has been tatdy~yet the “app ants. have been 
b, Theta tiene much embarraffed in obtaining evidence Se‘fie of th Rea- 
3a 3 upon ara fonable information has been denied at feet of oe 
4 rize a fecretary department of ftate. Although | 2 
of ftate roomit has been made to the’ fenate pcb poe to fuller thei their 


the perform- fecretary tu give extraéts from their maemaanens wait 
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ing the nomination of the applicants to the fenate, Marsuayv 
and of their advice and confent to the appointments, yet Vv 
their requeft has been denied, and their petition rejected. Madison. 
They have therefore been compelled to fummon wit- 
neffes to attend in court, whofe voluntary affidavits they pica tr 
could not obtain. Mr. Lee here read the affidavit of ,,. enjoined by 
Dennis Ramfay, and the printed journals of the fenate law. — 
of 31 January, 1803, refpecting the refufal of the fe- A ae 
nate to fuffer their fecretary to give the information re- Fate of Co- 
quefted. He then called Jacob Wagner and Daniel jumbia is not 
Brent, who had been fummoned to attend the court, and temoveable at 
who had, as it is underftood, declined giving a voluntary pooh 8 
affidavit. They objected to being fworn, alleging that when a com. \ 
they were clerks in the department of ftate and not miffion for an 
bound to difclofe any facts relating to the bufinefs or office: not hold- 
tranfactions in the office. the will of che Lal 
Prefident, is by} = 
Mr. Lee obferved, that to thew the propriety of ex- him figned and} | 
amining thefe witneffes, he would make a few remarks pipes: a 
on the nature of the office of fecretary of ftate. His Qote che Ek ; 
duties are of two kinds, and he exercifes his funétions in edand record- ba 
two diftin&t capacities ; as a public minifterial officer of 4 +b aee 
the United States, and as agent of the Prefident. In the aban ‘ 
firft his duty is to the United States or its citizens 5 in complete.” > 
the other his duty is to the Prefident; in the one he is A mandamus 
an independent, and an accountable officer ; in the other pa = 
he is dependent upon the Prefident, is his agent, and ac- pq a Lena a rn 
countable to him alone. In the former capacity he is of ftate to des © 
compellablé by mandamus to do his duty ; in the latter he fver # commie © 
is not. "Phis diftin€tion is clearly pointed out by the two jf. ey 
atts of congrefs upon this fubject. The firft was pafled titted? ~~ 
27th July, 1789, vol. 1. p. 359, entitled « an act for. rae 
eftablithing an executive department, to be denominated 
the department of foreign affairs.” The firft fection afcer- 
tains the duties of the fecretary fo far as he is confidered oe 
as a mere executive agent. It is in thefe words, * Be it Bs 
s¢ enacted, &c. that theré thall be an executive depart- “g 
« ment, to be denominated the department of foreign af- es 
‘ fairs, and that there fhall be a principal officer therein, 
“ to be called the'fecrétary, of the department of foreign 
« affairs, who fhall perform and execute fuch duties as 
«¢ fhall from time to time be enjoined on, or intrufted to 
him by the Prefident of the United States, agreeable 


* to the conftitution, relative to correfpondencies, com- 
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* miflions or inftruétions to or with public minifters or 
‘¢ confuls from the United States ; or to negociations with 
« public minifters from foreign ftates or princes, or to 


“——y——’ «« memorials or other applications from foreign public mi- 





¢ nifters, or other foreigners, or to fuch other matters 
“ re{pecting foreign affairs as the Prefident of the United 
' «6 States fhall affign to the faid department ; and further- 
« more, that the faid principal officer thall conduct the 
«¢ bufinefs of the faid department in fuch manner as the 
«¢ Prefident of the United States fhall from time to time 
“¢ order or inftruct.” 

The fecond fection provides for the appointment of a 
chief clerk ; the third fection prefcribes the oath to be 
taken which is fimply, ‘ well and faithfully to execute the 
<< truft committed to him;” and the fourth and laft fection 
gives him the cuftody of the books and papers of the 
department of foreign affairs under the old congrefs. 
Refpecting the powers given and the duties impofed by 
this aét, no mandamus will lie. The fecretary is re- 
f{ponfible only to the Prefident. The other aét of congrefs 
refpecting this department was pafled at the fame feflion 
on the 15th September 1789, vol. 1, p. 41) ¢- 14, and is 
entitled An aét to provide for the fafe keeping of the 
«“ aéts, records, and feal of the United States, and for 
other purpofes.” The firft fection changes the name of the 
department and of the fecretary, calling the one the 
department and the other the fecretary of ftate. The 
fecond fection afligns new duties to the fecretary, in the per- 
formance of which it is evident, from their nature, he 
cannot be lawfully controlled by the prefident, and for 
the non-performance of which he is not more refponfible 
to the prefident than to any other citizen of the United 
States. It provides that he thall receive from the prefident 
all bills, orders, refolutions and votes of the fenate and houfe 
of reprefentatives, which fhall have been approved and fign- 
ed by him ; and fhall caufe them to be publithed, and print- 
ed copies to be delivered to the fenators and reprefentatives 
and to the executives of the feveral ftates ; and makes it 
his duty carefully to preferve the originals ; and to caufe 
them to be recorded. in books to be provided for that pur- 
pofe. The third fe€tion provides a feal of the United 
States. The fourth makes it his duty to keep the faid 
feal, and to make out and record, and to afhx the feal 
of the United States to all civil commiffions, after they 
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fhall have been figned by the Prefident. The fifth fe€tion Marsury 


provides for a feal of office, and that all copies of records 
and papers in his office, authenticated under that feal, 
fhall be as good evidence as the originals. The fixth 
fection eftablifhes fees for copies, &c. The feventh and 
laft fe€tion gives him the cuitody of the papers of the 
office of the fecretary of the old congrefs. Moft of the 
duties affigned by this aét are of a public nature, and the 
fecretary is bound to perform them, without the control 
of any perfon. The Prefident has no right to prevent 
him from receiving the bills, orders, refolutions and votes 
of the legiflature, or from publifhing and diftributing 
them, or from preferving or recording them. While the 
fecretary remains in office the Prefident cannot take from 
his cuftody the feal of the United States, nor prevent 


him from recording, and affixing the feal to civil com-. 


miffions of fuch officers as hold not their offices at the 
will‘of the Prefident, after he has figned them and de- 
livered them to the fecretary for that purpofe. By other 
laws he is to make out and record in his office patents 
for ufeful difcoveries, and patents of lands granted un- 
der the authority of the United States. In the perform- 
ance of all thefe duties he is a public minifterial officer 
of the United States. And the duties being enjoined 
upon him by law, he is, in executing them, uncontrol- 
able by the Prefident; and if he negleéts or refufes to 
perform them, he may be compelled by mandamus, in 
the fame manner as other perfons holding offices under 
the authority of the United States. The Prefident is no 
party to this cafe. The fecretary is called upon to per- 
form a duty over which the Prefident has no control, and 
in regard to which he has no difpenfing power, and for 
the negle&t of which he is in no manner refponfible. 
The fecretary alone is the perfon to whom they are en- 
trufted, and he alone is anfwerable for their due perform- 
ance. The fecretary of ftate, therefore, being in the 
fame fituation, as to thefe duties, as every other minifte- 
rial officer of the United States, and equally liable to be 
compelled to perform them, is alfo bound by the fame 
rules of evidence. Thefe duties are not of a confidential 
nature, but are of a public kind, and his clerks can have 
no exclufive privileges. There are undoubtedly facts, 
which may coine to their knowledge by means of their 
connexion with the fecretary of ftate, refpeCting which 
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they cannot be bound to anfwer. Such are the faéts con- 
cerning foreign correfpondencies, and confidential com- 
munications between the head of the department and the 


——y——’ Prefident. This, however, can be no objeétion to their 





being fworn, but may be a ground of objection to any 
particular queftion. Suppofe I claim title to land under 
a patent from the United States. 1 demand a copy of it 
from the fecretary of ftate. He refufes. Surely he may 
be compelled by mandamus to give it. But in order to 
obtain a mandamus, I muft fhew that the patent is re- 
corded in his office. My cafe would be hard indeed if 
I could not call upon the clerks in the office to give 
evidence of that fat. Again, fuppofe a private act of 
congrefs had paffed for my benefit. It becomes necefl 
for me to have the ufe of that aét in a court of law. 
apply for a copy. Iam refufed. Shall I not be permit- 
ted, on a motion for a mandamus, to call upon the clerks 
in the office to prove that fuch an aét is among the rolls 
of the office, or that it is duly recorded ? Surely it can- 
not be contended that although the laws are to be record- 
ed, yet no accefs is to be had to the records, and no be- 
nefit to refult therefrom. : 


The court ordered the witneffes to be fworn and their 
anfwers taken in writing, but informed them that when 
the queftions wete afked they might ftate their objeétions 
to anfwering each particular queftion, if they had any. 


' Mr. Wagner being examined upon interrogatories, 
teftified, that at this diftance of time he could not recol-’ 
le&t whether he had feen any commiffion in the office, 
conftituting the applicants, or either of them juftices of 
the peace. That Mr Marbury and Mr. Ramfay called 
on the fecretary of ftate re{pe&ting their commiffions. 
That the fecretary referred them to him ; he took them 
into another room and mentioned to them, that two of 
the commiffions had been figned, but the other had not. 
That he did not know that faét of his own knowledge, 
but by the information of others. Mr. Wagner declined 
anfwering the queftion “ who gave him that informa- 
tion ;” and the court decided that he was not bound to 
anfwer it, becaufe it was not pertinent to this caufe. He 
further teftified that fome of the commiffions of the juf- 
tices, but he believed not all, were recorded. He did not 
know whether the commiffions of the applicants were 
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tecorded, as he had not had recourfe to the book for more Maarsur® 


than twelve months patt. 


Ue 
Mapison. 


Mr. Daniel Brent teftified, that he did not remember ——— 


certainly the names of any of the perfons in the com- 
miflions of juftices of the peace figned by Mr. Adams ; 
but believed, and was almoft certain, that Mr. Marbury’s 
and col. Hooe’s commiffions were made out, and that 
Mr. Ramfay’s was not; that he made out the lift of 
names by which the clerk who filled up the commiflions 
was guided; he believed that the name of Mr. Ramfay 
was pretermitted by miftake, but to the beft of his know- 
ledge it contained the names of the other two; he be- 
lieved none of the commiflions for juftices of the peace 
figned by Mr. Adams, were recorded. After the com- 
miffions, for juftices of the peace were made out, he car- 
ried them to Mr. Adams for his fignature. After being 
figned he carried them back to the fecretary’s office, 
where the feal of the United States was affixed to them. 
That commiflions are not ufually delivered out of the 
office before they are recorded ; but fometimes they are, 
and a note of them only is taken, and they are recorded 
afterwards. He believed none of thofe commiffions of 
juftices were ever fent out, or delivered to the perions 
for whom they were intended; he did not know what 
became of them, nor did he know that they are now in 
the office of the fecretary of ftate. 


Mr. Lincoln, attorney general, having been fummon- 
ed, and now called, objected to anfwering. He requefted 
that the queftions might be put in writing, and that he 
might afterwards have time to determine whethér he 
would arifwer. On the one hand he refpeéted the jurif- 
diction of this court, and on the other he felt himfelf 
bound to maintain the rights of the executive. He was 
acting as fecretary of ftate at the time when this tranf- 
action happened. He was of opinion, and his opinion 
was fupported by that of others whom he highly refpe@- 
ed, that he was not bound, and ought not to anfwer, as. 
to any facts which came officially to his knowledge while 
acting as fecretary of ftate. ; 


The queftions being written were then read and hand- 
ed tohim. He repeated the ideas he had before f{ug- 
gefted, and faid his objections were of two kinds. 
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1ft. He did not think himfelf bound to difclofe his of. 
ficial tranfaétions while acting as fecretary of ftate; and 


2d. He ought not to be compelled to anfwer any thing 
which might tend to criminate himfelf. 


Mr. Lee, in reply, repeated the fubftance of the ob- 
fervations he had before made in an{wer to the objeétions 
of Mr. Wagner and Mr. Brent. He ftated that the du- 
ties of a fecretary of ftate were two-fold. In difcharging 
one part of thofe duties he a¢ted as a public minifterial 
officer of the United States, totally independent of the 
Prefident, and that as to any faéts which came officially 
to his knowledge, while ating in this capacity, he was 
as much bound to anfwer as a marfhal, a collector, or 
any other minifterial officer. But that in the difcharge 
of the other part of his duties, he did not aé as a public 
minifterial oficer, but in the capacity of an agent of the 
Prefident, bound to obey his orders, and accountable to 
him for his conduét. And that as to any faéts which 
came officially to his knowledge in the difcharge of this 
part of his duties, he was not bound to anfwer. He 
agreed that Mr. Lincoln was not bound to difclofe any 
thing which might tend to criminate himfelf. 


Mr. Lincoln thought it was going a great way to fay 
that every fecretary of ftate fhould at all times be liable 
to be called upon to appear as a witnefs in a court of 
juftice, and teftify to facts which came to his knowledge 
officially. He felt himfelf delicately fituated between his 
duty to this court, and the duty he conceived he owed to 
an executive department; and hoped the court would 
give him time to confider of the fubjeét. : 


The court faid, that if Mr. Lincoln wifhed time to 
confider what anfwers he fhould make, they would give 
him time; but they had no doubt he ought to anfwer. 
There was nothing confidential required to be difclofed. 
If there had been he was not obliged to anfwer it; and 
if he thought that any thing was communicated to him 
in confidence he was not bound to,difclofe it; nor was 
he obliged to {tate any thing which would criminate him- 
felf; but that the faét whether fuch commiffions had been 
in the office or not, could not be a confidential fa&t ; it 
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is a fa€t which all the world have a right to know. If Marsury 


he thought any of the queftions improper, he might ftate 
his objections. 


Mr. Lincoln then prayed time till the next day to con- 
fider of his anfwers under this opinion of the court. — 


The court gtanted it and poftponed further confideration 
of the caufe till the next day. 


At the opening of the court on the next morning, Mr. 
Lincoln faid he had no objeétion to anfwering the quef- 
tions propofed, excepting the laft which he did not think 
himfelf obliged to anfwer fully. The queftion was, what 
had been done with the commiilions. He had no hefi- 
tation in faying that he did not know that they ever came 
to the poffeffion of Mr. Madifon, nor did he know that 
they were in the office when Mr. Madifon took poffeflion 
of it. He prayed the opinion of the court whether he 
was obliged to difclofe what had been done with the com- 
miffions. 


The court were of opinion that he was not bound to 
fay what had become of them; if they never came to 
the poffeflion of Mr. Madifon, it was immaterial to the 
prefent caufe, what had been done with them by others. 


To the other queftions he anfwered that he had feen 
commiflions of juftices of the peace of the diftri@ of 
Columbia, figned by Mr. Adams, and fealed with the 
feal of the United States. He did not recolle&t whether 
any of them conftituted Mr. Marbury, col. Hooe, or col. 
Ramfay, juftices of the peace; there were when he 
went into the office feveral commiffions for juftices of 
peace of the diftrict made out ; but he was furnifhed with 
a lift of names to be put into a general commiffion, 
which was done, and was confidered as fuperfeding the 
particular commifhons ; and the individuals whofe names 
were contained in this general commiflion were informed 
of their being thus appointed. He did not know that 
any one of the comgniflions was ever fent to the perfon 
for whom it was made out, and did not believe that any 
ene had been fent. ‘ , 


Ve 


Maptson, 


a 






Manrsvurr 


Ma S148 






























~ 
* 


146 SUPREME COURT U: S. 


Mr. Lee then read the affidavit of James Marfhall, 
who had been alfo fummoned as a witnefs. It ftated 
that on the 4th of March ro, having been informed 
by fome perfon from Alexandria that there was reafon to 
apprehend riotous proceedings in that town on that night, 
he was induced to return immediately home, and to call 
at the office of the fecretary of ftate, for the commiffions ° 
of the juftices of the peace; that as many as 12, as he 
believed, commiffions of juftices for that county were 
delivered to him for which he gave a receipt, which he 
left in the office. That finding he could not convenientl 
carry the whole, he returned feveral of them, and cme | 
a pen through the names of thofe, in the receipt, which 
he returned. Among the commiffions fo returned, ac- 
cording to the beft of his knowledge and belief, was one 
for colonel Hooe, and one for William Harper. 


Mr. Lee then obferved, that having proved the exift- 
ence of the commiffions, he fhould confine fuch further 
remarks as he had to make in fupport of the rule to three 
queftions : : 


ift. Whether the fupreme court can award the writ of 
mandamus in any cafe. : 


2d. Whether it will lie to a fecretary of. ftate in any 
cafe whatever. 


3d. Whether in the prefent cafe the court may award 
a mandamus to James Madifon, fecretary' of ftate. 


The argument upon the 1{t queftion is derived not only 
from the principles and practice of that country, from 
whence we derive many of the principles of our political 
inftitutions, but from the conftitution and laws of the 
United States. 


This is the /upreme court, and by reafon of its fupre- 
macy muft have the fuperintendance of the inferior tri- 
bunals and officers, whether judicial or minifterial. In 
this refpeét there is no difference between a judicial and 
a minifterial officer. From this principle alone the court 
of king’s bench in England derives the power of iffuing 
the writs of mandamus and prohibition. 3. Inft. 70, 71. 
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Shali it be faid that the court of king’s bench has this 

wer in confequene of its being the fupreme court of 
judicature, and fhall we deny it to this court which the 
conftitution makes the fupreme court? It is a beneficial, 
and a neceflary power ; and it can never be applied where 


_ there is another adequate, fpecific, legal remedy. 


The fecond fe€tion of the third article of the confti- 
tution gives this court appellate jurifdi¢tion in all cafes 
in law and equity arifing under the conftitution and laws 
of the United States (except the cafes in which it has ori- 
ginal jurifdiction) with fuch exceptions, and under fuch re- 
gulations as congrefs fhall make. _ The term ‘ appellate 
jurifdi€tion” is to be taken in its largeft fenfe, and im- 
plies in its nature the right of fuperintending the inferior 
tribunals. 


Proceedings in nature of appeals are of various kinds, 
according to the fubjeét matter. 3 Bl. com. 402. It 
is a fettled and invariable principle, that every right, 
when withheld, muft have a remedy, and every injury its 
proper redrefs. 3 Bl. com. 109. There are fome in- 
juries which can only be redrefled by a writ of manda- 
mus, and others by a writ of prohibition. There muft 
then be a jurifdiétion fome where competent to iffue 
that kind of procefs. Where are we to look for it but 
in that court which the conftitution and laws have made 
fupreme, and to which they have given appellate jurif- 
diction? Blakftone, vol. 3, p. 110. fays that a writ of 
mandamus is “ a command iffuing in the king’s name 
«‘ from the court of king’s bench, and direéted to any 
“ perfon, corporation or inferior court, requiring them 
“to do fome particular thing therein fpecified, which 
< appertains to their office and duty, and which the court 
« has previoufly determined, or at leaft fuppofes, to be 
*‘ confonant to right and juftice. It is a writ of a moft 
“ extenfively remedial nature, and iffues in all cafes where 
* the party has a right to have any thing done, and has 
* no other fpecific means of compelling its performance.” 

In the Federalift, vol. 2, p. 239, it is faid, that the 
word “ appellate” is not to be taken in its technical fenfe, 
as ufed in reference to appeals in the courfe of the civil 
law, but in its broadeft fenie, in which it denotes nothing 
more than the power of one tribunal to review the pro- 
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Marsvury ceedings of another, either as to law or faét, or both. 
v- The writ of mandamus is in the nature of an appeal as 
Madison. to faét as well as law. It is competent for congrefs to 
“——y-—’ prefcribe the forms of procefs by which the fupreme court 
fhall exercife its appellate jurisdiction, and they may well 
declare a mandamus to be one. But the power does not 
depend upon implication alone. It has been recognifed 
by legiflative provifion as well as in judicial decifions in 

this court. 


Congrefs, by a law paffed at the very firft feffion after 
the adoption of the conftitution, vol. 1. p. 58, fec. 13, 
have exprefsly given the fupreme court the power of iffu- 
ing writs of mandamus. ‘The words are, “ The fupreme 
«¢ court fhall alfo have appellate jurisdiction from the cir- 
** cuit courts, and courts of the feveral ftates, in the cafes 
« herein after {pecially provided for ; and fhall have power 
« to iffue writs of prohibition to the diftri€t courts, when 
* proceeding as courts of admiralty and maritime juris- 
« diction ; and writs of mandamus, in cafes warranted by 
‘¢ the principles and ufages of law, to any courts appoint- 
«ed, or perfons holding office, ander the authority of the 
*¢ United States.” 


Congrefs is not reftrained from conferring original 
jurisdiétion in other cafes than thofe mentioned in the 
conflitution. 2 Dal. Rep. 298. 


This court has entertained jurisdiction on a mandamus 
in one cafe, and on a prohibition inanother. Inthe cafe - 
of the United States v. judge Lawrence, 3. Dal. Rep. 42, 
a mandamus was moved for by the attorney general at 
the inftance of the French minifter, to compel judge 
Lawrence to iffue a warrant againft captain Barre, com- 
mander of the French fhip of war Le Perdrix, grounded 
on an article of the confular convention with France. In 
this cafe the power of the court to iflue writs of mandamus, 
was taken for granted in the arguments of counfel on 
both fides, and feems to have been fo confidered by the 
court. The mandamus was refufed, becaufe the cafe in 
which it was required, was not a proper one to fupport 
the motion. In the cafe of the United States v. judge 
Peters a writ of prohibition was granted, 3. Dal. Rep. 
421,129. ‘This was the celebrated cafe of the French 
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corvette the Caffius, which afterwards became a fubje& Mansury 
of diplomatic controverfy between the two nations. On vs 
the sth Feb. 1794, a motion was made to the fupreme Mapison. 
court in behalf of one John Chandler, a citizen of Con- 

necticut, for a mandamus to the /ecretary at war, com- 

manding him to place Chandler on the invalid penfion lift. 

After argument, the court refufed the mandamus, becaufe 

the two acts of congrefs refpecting invalids, did not fup- 

port the cafe on which the applicant grounded his motion. 

‘The cafe of the United States v. Hopkins, at February 

term, 1794, was a motion for a mandamus to Hopkins, 

loan officer for the diftri€t of Virginia, to command him 

to admit a perfon to fubfcribe to the United States loan. 

Upon argument the mandamus was refufed becaufe the ap- 

plicant had not fufficiently eftablifhed his title. In none of 

thefe cafes, nor in any other, was the power of this court 

to iflue a mandamus ever denied. Hence it appears there 

has been a legiflative conftruction of the conftitution upon 

this point, anda judicial practice under it, for the whole 

time fince the formation of the government. 


ad. The fecond point is, cana mandamus go toa feere- 


tary of ftate in any cafe ? It certainly cannot in all cafes ; 
nor to the Prefident in any cafe. It may not be proper 
to mention this pofition ; but 1am compelled to do it. An 
idea has gone forth, that a mandamus to a fecr of 
ftate is equivalent to a mandamus to the Prefident of the 
United States. 1 declare it to be my opinion, grounded 
on a comprehenfive view of the fubjeét, that the Prefi- 
dent is not amenable to any court of judicature for the 
exercife of his high funétions, but is refponfible only in 
the mode pointed out in the conftitution. The fecretary 
of ftate aéts, as before obferved, in two capacities. As 
the agent of the Prefident, he is not liable to a mandamus 5 
but as a recorder of the laws of the United States; as 
keeper of the great feal, as recorder of deeds of land; of 
letters patent, and of commiffions, &c. he isa minifterial 
officer of the people of the United States. As fuch he has 
duties afligned him by law, in the execution of which he is 
independent of all control, but that of the laws. It is true 
he is a high officer, but he is not above law. It is not 
confiftent with the policy of our political inftitutions, or 
the manners ofthe citizens of the United States, that 
any minifterial oflicer having public duties to perform, 
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Maxsury fhould be above the compulfion of law in the exercife of 


Vv. 


thofe duties. As a minifterial officer he. is compeilable 


Mivison. todohis duty, and if he refufes, is liable to indiétment. 


A profecution of this kind might be the means of punifh- 
ing the officer, but a fpecific civil remedy to the injured 
party can only be obtained by a writ of mandamus. Ifa 
mandamus can be awarded by this court in any cafe, it 
may iffue to a fecretary of ftate; for the aét of congrefs 
exprefsly gives the power to award it, “in cafes warrant- 
“ed by the principles and ufages of law, to any perfons 
“ holding offices under the authority of the United States.” 


Many cafes may be fuppofed, in which a fecretary of 
ftate ought to be compelled to perform his duty fpecifi- 
cally. By the sth and 6th fections of the act of congrefs, 
vol. 1. p. 43. copies under feal of the office of the depart- 
ment of ftate are made evidence in courts of law, and 
fees are given for making them out. ‘The intention of 
the law muft have been, that every perfon needing a 
copy fhould be entitled to it. Suppofe the fecretary re- 
fufes to give a copy, ought he not to be compelled ? Sup- 
pofe I am entitled to a patent for lands purchafed of the 
United States; it is made out and figned by the Prefident 
who gives a warrant to the fecretary to affix the great feal 
to the patent; he refufes to doit; fhaii I not have a man- 
damus to compel him? Suppofe the feal is affixed, but 
the fecretary refufes to record it; fhall he not be com- 
pelled ? Suppofe it recorded, and he refufes to deliver it ; 
thall I have no remedy ? 


In this refpe€& there is no difference between a patent 
for lands, and the commiflion of a judicial officer. The 
duty of the fecretary is precifely the fame. 


Judge Patterfon enquired of Mr. Lee whether he un- 
derftood it to be the duty of the fecretary to deliver a 
commiflion, unlefs ordered fo to do by the Prefident. 


Mr. Lee replied, that after the Prefident has figned a 
commiflion for an office not held at his will, and it comes 
to the fecretary to be fealed, the Prefident has done with 
it, and nothing remains, but that the fecretary perform 
thofe minifterial aéts which the law impofes upon him. 
It immediately becomes his duty to feal, record, and de- 
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liver iton demand. In fuch a cafe the appointment be- Marsury 

comes complete by the Seung ov Foaling s er the fe- ani a 
tary does wrong if he withholds the commiflion. é 

eretary & , , 
3d. The third point is, whether in the prefent cafe a 

writ of mandamus ought to be awarded to James Madi- 

fon, fecretary of ftate. 


The juftices of the peace in the diftric&t of Columbia 
are judicial officers, and hold their office for five years, 
The office is eftablifhed by the at of Congrefs paffed the 
27th of Feb. 1801, entitled «An aét concerning the 
diftri€t of Columbia,” ch. 86, fec. 11 and 143; page 271, 
273- They are authorized to hold courts and have cog- 
nizance of perfonal demands of the value of 20 dollars, 
The aét of May 3d, 1802, ch. 52, fec. 4, confiders them 
as judicial officers, and provides the mode in which exe- 
cution fhall iffue upon their judgments. ‘They hold their 
oflices independent of the willof the Prefident. The ap- 
pointment of fuch an officer is complete when the Prefi- 
dent has nominated him to the fenate, and the fenate have 
advifed and confented, and the Prefident has figned the 
commiffion and delivered it to the fecretary to be fealed. 
The Prefident has then done with it; it becomes irre- 
vocable. An appointment of a judge once completed, 
is made forever. He holds under the conftitution. The 
requifites to be performed by the fecretary are minifterial, 
afcertained by law, and he has no difcretion, but muft 
perform them; there is no difpenfing power. In con- 
templation of law they are as if done. 


- 


Thefe juftices exercife part of the judicial power of 
the United States.. They ought therefore to be inde- 
pendent. Mr. Lee begged leave again to refer to the Fe- 
deralift, vol. 2, Nos. 78 and 79, as containing a correé 
view of this fubjeét. They contained obfervations and 
ideas which he withed mie be. generally read and un- 


' derftood. They contajged™the principles upon which 
this branch of our conititution was conftructed. It is 
important to the citizens of this diftri€t that the juftices 
fhould be independent; almoft all the authority imme- 
diately exercifed over them is that of the juftices. They 
wifh to know whether the juftices of this diftri@ are to 
hold their commifhons at the will of a fecretary of ftate. 


. 
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Marsvrr This caufe may feem trivial at firft view, but it is im- 


Uv, 
Mapison. 


portant in principle. It is for this reafon that this court 
is now troubled with it. The emoluments or the dignity 
of the office, are no objeéts with the applicants. They 
conceive themfelves to be duly appointed juftices of the 
peace, and they believe it to be their duty to maintain the 
rights of their office, and not to fuffer them to be violated 
by the hand of power. The citizens of this diftri€t have 
their fears excited by every ftretch of power by a perfon fo 
high in office as the fecretary of ftate. 


It only remains now to confider whether a mandamus 
to compel the delivery of a commiflion by a public mini- 
fterial officer, is one of ‘ the cafes warranted by the prin- 
ciples and ufages of law.” 

It is the general principle of law that a mandamus lies, 
if there be no other adequate, /pecific, legal remedy; 3 
Burrow, 1067, King v. Barker, and al. ‘This feems to 
be the refult of a view of all the cafes on the fubje&. 


The cafe of Rex. v. Borough of Midhurft, 1. Wils. 
283, was a mandamus to compel the prefentment of 
certain conveyances to purchafers of burgaye tenements, 
whereby they would be entitled to vote tor members of 
parliament. In the cafe of Rex v. Dr. Hay, 1. W. BI. 
Rep. 640, a mandamus iffued to admit one to adminifter 
an eitate. 


A mandamus gives no right, but only puts the party 
in a way totry hisright. Sid. 286. 


It lies to compel a minifterial aét which concerns the 
public. 1. Wilfon, 283. 1. Bl. Rep. 640—although 
there be a more tedious remedy, Str. 1082+ 4 Bur. 2188. 
2 Bur. 10453 So if there be a legal right, and a remedy 
in equity, 3. Term Rep. 652. A mandamus lies to ob- 
tain admiflion into a trading company. Rex v. Turkey 
Company, 2 Bur. tooo. Carthew 448. 5 Mod. 402 ; 
So it lies to put the corporate fealto an inftrument. 4. 
Term. Rep. 699 ; to commiflioners of the excife to grant 
a permit, 2’ Term. Rep. 3413 to admit to an office, 3 
Term. Rep. §753 to deliver papers which concern the 
public, 2Sid. 31. A mandamus will fometimes lie in a 
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doubtful cafe, 1 Levinz 123, tobe further confidered on Mansoet 
the return, 2 Levinz, 14. 1 Siderfin, 169. 
Manneeti 
It lies to be admitted a member of achurch, 3; Bur. "wo" 
1265, 1043. 


The procefs is as ancient as the time of Ed. 2d. 1 Les 
vinz 23. 


The firft writ of mandamus is not peremptory, it. only 
commands the officer to do the thing or fhew caufe why 
he fhould not do it. If the caufe returned be fufficient, 
there is an end of the proceeding, if not, a peremptory 
mandamus is then awarded. 


It is faid to be a writ of difcretion. But the difcretion 
of a court always means a found, legal difcretion, not an 
arbitrary will. If the applicant makes out a proper cafe, 
the court are bound to grant it. They can refule juftice 


to no man. 


On a fubfequent day, and before the court had given 

_ an opinion, Mr. Lee read the affidavit of Hazen Kimball, 

who had been a clerk in the office of the Secretary of 

State, and had been to a diftant part of the United States, 

but whofe return was not known to the applicant till after 
the argument of the cafe. 


It ftated that on the third of March, 1801, he was a 
clerk in the department of ftate. That there were in the 
office, on that day, commiflions made out and figned by 
the prefident, appointing William Marbury a juitice of 
peace for the county of Wafhington ; and Robert T. Hooe 
a juftice of the peace for the county of Alexandria, in 
the diftri€&t of Columbia. 


Afterwards, on-the 24th of February the following 
opinion of the court was delivered by the chief juftice. 


Opinion of the court. 


At the laft term on the affidavits then read and filed 
with the clerk, a rule was granted in this cafe, requiring 


the fecretary of ftate to thew caufe why a mandamus 
U 





Marsury 


Maptson. 
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fhould not iffue, direéting him to deliver to William 
Marbury his commiffion as a juftice of the peace for the 
county of Wafhington, in the diftrit of Columbia. 


No caufe has been fhewn, and the prefent motion is 
for a mandamus. The peculiar delicacy of this cafe, the 
novelty of fome of its circumftances, and the real diffe 
culty attending the points which occur in it, require a 
complete expofition of the principles, on which the opi- 
nion to be given by the court, is founded. 


Thefe principles have been, on the fide of the appli- 
cant, very ably argued at the bar. In rendering the opi- 
nion of the court, there will be fome departure in form, 
though not in fubftance, from the points ftated in that 
argument. 


In the order in which the court has viewed this fubject, 
the following queftions have beeen confidered and decid- 
ed. 

1ft. Has the applicant a right to the commiffion he 


demands? 


2dly. If he hasa right, and that right has been viclated, 
do the laws of his country afford him a remedy ? 






gdly. If they do afford him a remedy, is it a manda- 
wus ifluing from this court? . 


The firft obje&t of enquiry is, 






ift. Has the applicant a right to the commiffion he de- 
mands ? 


His right originates in an a& of congrefs paffed in 
February 1801, concerning the diftri€ of Columbia. 





After dividing the diftri€t into two counties, the 11th 
fe€tion of this law, enatts, “ that there fhall be ap- 
pointed in and for each of the faid counties, fuch num- 
ber of difcreet perfons to be juftices of the peace as the 
prefident of the United States fhall, from time to time, 
think expedient, to continue in office for five years. 
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* Tt appears, from the affidavits, that in compliance with Maasuse <4 
Ve aa 
Map: SON. Re, 4 


this law, a commiffion for William Marbury as a juftice 
of peace for the county of Wafhington, was figned by 
John Adams, then prefident of the United States ; after 
which the feal of the United States was afixed to it; 
but the commiffion has never reached the perfon for 
whom it was made out. 


In order to determine whether he is entitled to this 
commiflion, it becomes neceflary to enquire whether he 
has been appointed to the office. For if he has been ap- 
pointed, the law continues him in office for five years, 
and he is entitled to the poffeffion of thofe evidences of 
office, which, being completed, became his property. 


The 2d feétion of the 2d article of the conftitution, 
declares, that, “ the prefident fhall nominate, and, by 
« and with the advice and confent of the fenate, fhall 
« appoint ambaffadors, other public minifters and confuls, 
‘‘ and all other officers of the United States, whofe ap- 
« pointments are not otherwife provided for.” 


The third fe€tion declares, that ‘ he fhall commiffion 
« all the officers of the United States.” 


An att of congrefs directs the fecretary of :ftate to 
keep the feal of the United States, “ to make out and 
record, and affix the faid feal to all civil commiflions 
to officers of the United States, to be appointed by the 
Prefident, by and with the confent of the fenate, or 
by the Prefident alone; provided that the faid feal hall 
not be affixed to any commiflion before the fame hall 
have been figned by the Prefident of the United States.” 


Thefe are the claufes of the conftitution.and laws of 
the United States, which affect this part of the cafe. 
They feem to contemplate three diftinét operations : 


1ft, The nomination. This is the fole act of the Pre- 
fident, and is completely voluntary. 


ad. The appointment. This is alfo the aét of the Pre- 
fident, and is alfo a voluntary a¢t, though it can only be 


performed by and with the advice and confent. of the 
fenate. 
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Maxevay 3d. The commiffion. To grant a commiflion to a 
v. perfon appointed, might perhaps be deemed a duty en- 
Mavison. joined by the conftitution.  « He thall,” fays that inftru- 
ment, * commifhon all the officers of ‘the United States.” 






































The aéts of appointing to office, and commiflioning the 
perfon appointed, can fcarcely be confidered as one and 
the fame; fince the power to perform them is given in 
two feparate and diftin& fections of the conftitution. 
The diftin@tion between the appointment and the com- 
miffion will be rendered more apparent, by adverting to 
that provifion in the fecond fection of the fecond article 
of the conftitution, which authorizes congrefs ‘ to veft, 
by law, the appointment of fuch inferior ofhcers, as they 
think proper, in the Prefident alone, in the courts of law, 
or in the heads of departments;” thus contemplating 
‘eafes where the law may direét the Prefident to commif- 
fion an officer appointed by the courts, or by the heads 
of departments. In fuch a cafe, to iffue a commiflion 
would be apparently a duty diftin€&t from the appoint- 
ment, the performance of which, perhaps, could not 
legally be refufed. : 


Although that claufe of the conftitution which requires 
the Prefident to commiffion all the, officers of the United 
States, may never have been applied to officers appointed 
otherwife than by himfelf, yet it would be difficult to 
deny the legiflative power to apply it to fuch cafes. Of 

-coniequence the conftitutional diftin€tion between the ap- 
pointment to an office and the commiffion of an officer, 
who has been appointed, remains the fame as if in prac- 
tice the Prefident had commiffioned officers appointed by 
an authority other than his own. 


It follows too, from the éxiftence of this diftin€@ion, 
that, if an appointment was to be evidenced by any pub- 
lic aét, other than the commiflion, the performance of 
fuch public aét would create the officer; and if he was 
not removeable at the will of the Prefident, would either 
give him a right to his commiffion, or enable him to per- 
form the duties withput it. 





Thefe obfervations are premifed folely for the purpofe 
of rendering more intelligible thofe which apply more 
dire€tly to the particular cafe under confideration. 
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This is an appointment made by the Prefident, by and 
with the advice and confent of the fenate, and is evi- 
denced by no aé but the commiffion itfelf. In fucha 
cafe therefore the commiflion and the appointment feem 


infeparable; it being almoft impoflible to thew an appoint- 


ment otherwife than by proving the exiftence of a com- 
miilion ; ftili the commiflion is not neceflarily the appoint- 
ment; though conclufive evidence of it. 


But at what ftage does it amount to this conclufive 
evidence ? 


The anfwer to this queftion feems an obvidus one. ‘ 
The appointment being the {ple att of the Prefident, 
muft be completely evidenced, when it is thewn that he 
has done every thing to be performed by him. 


Should the commiflion, inftead of being evidence of 
an appointment, even be confidered as conftituting the 
appointment itielf; ftill it would be’ made when the laft 
act to be done by the Prefident was performed, or,, at 
furtheft, when the commiflion was complete. 


The laft act to be done by the Prefident, is the figna- 
ture of the commiffion. He has then aéted on the ad- 
vice and confent of the fenate to his own nomination. 
The time for deliberation has then paffed. He has de- 
cided. His judgment, on the advice and confent of the 
fenate concurring with his nomination,’ has been made, 
and the officer is appointed. This appointment is evi- 
denced by an open, unequivocal act ; and being the laft 
act required from the perfon making it, neceffarily excludes 
the idea of its being, fo far as refpe&ts the appointment, 
an inchoate and incomplete tranfaction. 


Some point of time muft be taken when the power of 
the executive over an officer, not removeable at his will, 
muft ceafe. That point of time muft be when the con-\ 
ftitutional power of appointment has been exercifed. 
And this power has been exercifed when the laft act, re- 
quired from the perfon poffefling the power, has been 
performed. This laft act is the fignature of the com- 
miflion. This idea feems to have prevailed with the le- 
giflature, when the act pafled, converting the department 





158 . SUPREME COURT'U. s. 


Marxsvury of foreign affairs into the department of ftate. By that 
v act it is enacted, that the fecretary of ftate fhall keep the 
Manison. feal of the United States; « and {hall make out and re- 
“ cord, and fhall affix the faid feal to all civil commiffions 
“ to officers of the United States, to be appointed by the 
“¢ Prefident :” “ Provided that the faid feal thall not be af- 
« fixed to any commiflion, before the fame fhall have been 
“ figned by the Prefident of the United States; nor to 
‘* any other inftrument or act, without the fpecial war- 

‘“‘ rant of the Prefident therefor.” 


The fignature is a warrant for affixing the great feal to 
the commiffion; and the great feal is only to be affixed 
to an inftrument which is complete. It attefts, by an 
act fuppofed to be of public notoriety, the verity of the 
Prefidential fignature. 


It is never to be affixed till the commiffion is figned, be- 
caufe the fignature, which gives force and effeét to the 
commiflion, is conclufive evidence that the appointment 


is made. 
, 


The commiffion being figned, the fubfequent duty of 
the a of ftate is prefcribed by law, and npt-to be 
t 


guided by the will of the Prefident. He is to affix the 
feal of the United States to the commiffion, and is to re- 
cord it. 


This is not a proceeding which may be varied, if the 
judgment of the executive fhall fuggeft one more qligible; 
ut is a precife courfe accurately marked out by law, and 
is to be ftri€tly purfued, It isthe duty of the fecreta 
of ftate to conform to the law, and in this he is an of- 
ficer of the United States, bound to obey the laws. He 
acts, in this refpeét, as has been very properly ftated at 
the bar, under the authority of law, and not by the in- 
ftructions of the Prefident. -It is a'minifterial a€t which 
the law enjoins on a particular officer for a particular pur- 
pofe. 


If it fhould be fuppofed, that the folemnity of affixing 
the feal, is neceffary not only to the validity of the com- 
miflion, but even to the completion of “an appointment, 
ftill when the feal is affixed the appointment is made, and 
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the .commiffion is valid. No other folemnity is:required, 
by law 5 no other aé& is tp be performed on the part of 
government. All that the executive can do to inveft the 
perfon with his office, is done; and unlefs the appoint- 
ment be then made, the executive cannot make one. with- 
out the co-operation of others. 


. After fearching anxioufly for the principles on which 
a contrary opinion may be fupported, none have been 
found which appear of fufficient force to maintain the op- 
pofite doctrine. 


Such as the imagination of the court could fuggeft, 
have been very deliberately examined, and after allowing 
them all the weight which it appears poflible to give them, 
they do not fhake the opinion which has been formed. 


In confidering this queftion, it has been conjectured 
that the commiflion may have been affimilated to a deed, 
to the validity of which, delivery is effential. 


This idea is founded on the fuppofition that the com- 
miffion is not merely evidence of an appointment, but is 
itfelf the a€tual appointment; a fuppofition by no means 
unqueftionable. But for the purpofe of examining this 
objection fairly, let it be conceded, that theyprinciple, 
claimed for its fupport, is eftablifhed. 


The appointment being, under the conftitution, to be 
made by the Prefident per/onally, the delivery of the deed 
of appointment, if neceflary to its completion, muft be 
made by the Prefident alfo.. It is not. neceflary that the 
livery fhould be made perfonally to the grantee of the of- 
fice: It never is fo made. The law would feem to con- 
template that it fhould be made to the fecretary of ftate, 
fince it direéts the fecretary to affix the feal. to the com- 
miffion after it fhall have been figned by the Prefident. 
If then the act of livery be neceflary to give validity to 
the commifhion, it has been delivered when executed and 
given to the fecretary for the purpofe of being fealed, 
recorded, and tranfmitted to the party. 


But in all cafe’ of letters patent, certain folemnities 
are required by law, which folemnities are the-evidences 


Maasvry 
Ve. 
Maprtson. 


osm aan 
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Maxsvuay of the validity of the inftrument. A formal delivery to 


V. 
Mapison. 


the perfon. is not among them. In cafes of commifhons, 
the fign manual of the Prefident, and the feal of the 
United States, are thofe folemnities. This objection 
therefore does not touch the cafe. 


It has alfo occurred as poffible, and barely pofhible, 
that the tranfmiffion of the commifhon, and he accept- 
ance thereof, might be deemed neceflary to complete the 
right of the plaintiff. 


The tranfmiflion of the commiffion, is a practice di- 
rected by convenience, but not by law. It cannot there- 
fore be neceffary to conftirute the appointment which 
muft precede it, and which is the mere act of the Prefi- 
dent. If the executive required that every perfon ap- 
pointed to an office, fhould himfelf take means to pro- 
cure his commiflion, the appointment would. not be the 
lefs valid on that account. The appointment is the fole 
act of the Prefident; the tranfmifhion of the commiflion 
is the fole act of the officer to whom that duty is afligned, 
and may be accelerated or retarded by circumftances which 
can have no influence on the appointment. A commif- 
fion is tranfmitted to a perfon already appointed ; not to 
a perfon to be appointed or not, as the letter enclofing 
the commiffion fhould happen to get into the poft-oflice 
and reach him in fafety, or to mifcarry. 


It may have fome tendency to elucidate this point, to 
enquire, whether the poffeflion of the original commif- 
fion be indifpenfably neceflary to authorize a perfon, ap- 


_ pointed to any office, to perform the duties of that of- 


fice. If it was neceflary, then a lofs of the commiffion 
would lofe the office. Not only negligence, but accident 
or fraud, fire or theft, might deprive an individual of 
his office. In fuch a cafe, I prefume it could not be 
doubted, but that a copy from the record of the office 
of the fecretary of ftate, would be, to every intent and 
purpofe, equal to the original. The aé of congrefs has 
exprefsly made it fo. To give that copy Hany a it would 
not be neceffary to prove that the original had been tranf- 
mitted and afterwards loft. The copy would be com- 
plete evidence that the original had exifted, and that the 
appointment had been made, but, not that the original 
had been tranfmitted. If indeed it fhould appear that 
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the original had been miflaid in the office of ftate, that Manaus 


circumftance would not affect the operation of the copy. 
When all the requifites have been performed which au- 
thorize a recording officer to record any inftrument what- 


ever, and the order for that purpofe has been given, the —~_..\ 


inftrument is, in law, confidered as recorded, althou 
the manual labour of inferting it in a book kept for that 
purpofe may not have been performed. 


In the cafe of commiffions, the law ordets the fecretary 
of ftate to recordthem. When therefore they are figned 
and fealed, the order for their being recorded is given; 
and whether inferted in the book or not, they are in law 
recorded. 


A copy of this record is declared equal to the original, 
and the / ie to be paid by a perfon requiring a copy, ate 
aftertained by law. Can a keeper of a public record, 
erafe therefrom a commiffion which has been recorded ? 
Or can he refufe a copy thereof to a perfon demanding it 
on the terms prefcribed by law ? 


at | 
Mapisonx. 


aN 


Such a copy would, equally with the original, authorize . 


the juftice of peace to proceed in the performance of his 
duty, becaufe it would, equally with the original, atteft 
his appointment. ~ 


If the tranfmiflion of a commifhon be not confidered 
as neceflary to give validity to an appointment; ftill lefs 
is its acceptance. The appointment is the fole aé& of 
the Prefident; the acceptance is the fole aét of the of- 
ficer, and is,’ in pe common fenfe, pofterior to the ap- 
pointment. As he may refign, fo may he refufe to ac- 
cept: but neither the one, nor the other, is capable of 
rendering the appointment a non-entity. 


That this is the underftanding of the government, js 
apparent from the whole tenor of its conduct. 


A commiffion bears date, and the falary of the officer 


commences from his appointment; not from the tranf- — 


miffion or acceptance of his commiffion. When a per- 
fon, appointed to any office, refufes to accept that office, 
the fucceffor is nominated in the place of the perfon who 


r 
~ 
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Marsvury has declined to accept, and not in the place of the perfor 
v. who had been previoufly in office, and had created the 
Mapison. original vacancy. 

eee 


It is therefore decidedly the opinion of the court, that 
when a commiffion has been figned by the Prefident, the 
appointment is made; and that the commiflion is com- 
plete, when the feal of the United States has been affix-. 
ed to it by the fecretary of ftate. 





Where an officer is removeable at the will of the ex- 
ecutive, the circumftance which completes his appoint- 
ment is of no concern; becaufe the aét is at any time 
revocable; and the commiflion may be arrefted, if {till 
in the office. But when the officer is not removeable at 
the will of the executive, the appointment is not revoca- 
ble, and cannot be annulled. It has conferred legal 
rights which cannot be refumed. 




















The difcretion of the executive is to be exercifed un- 
til the appointment has been made. But having once 
made the appointment, his power over the office is ter- 
minated in all cafes, where, by law, the officer is not 
removeable by him. The right to the office is then in 
the perfon appointed, and he has the abfolute, uncondi- 
tional, power of accepting or reje¢ting it. 


Mr. Marbury, then, fince his commiffion was figned 
by the Prefident, and fealed by the fecretary of ftate, was 
appointed ; and as the law creating the office, gave the) 
ofhcer a right to hold for five years, independent of the) 
executive, the appointment was not revocable ; but veft- 
ed in the officer legal rights, which are proteéted by the 
laws of his country. OG - 





To withhold his commiflion, therefore, is an a€t deem- 
ed by the court not warranted by Jaw, but violative of a 
vetted legal right. 


This brings us to the fecond enquiry ; which is, 


adly. If he has a right, and that right has been violated, 
do the laws of his country aiford him a remedy ? 
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The — effence of civil liberty certainly confifts in Marsvuay. 
the right of every individual to claim the protection of v. 

the laws, whenever he receives an injury. One of the Maonison,. 
firit duties of government is to afford that proteétion. 

In Great Britain the, king himfelf is fued in the refpe@tful 

form of a petition, and he never fails to comply with 

the judgment of his court. 


In the 3d vol. of his commentaries, p. 23, Blackftone 
ftates two cafes in which a remedy is afforded by mere ope- 
ration of law. 


* In all other cafes,” he fays, ‘it is a general and indif- 
« putable rule, that where there is a legal right, there is 
« aifo a legal remedy by fuit or action at law, whenever 
“ that right is invaded.” 


And afterwar’'s, p. 109, of the fame vol. he fays, «I 
“ am next to confider fuch injuries as are cognizable by 
« the courtsof the common law. And herein I fhall for 
« the prefent only remark, that all poflible injuries what- 
« foever, that did not fall within the exclufive cognizance 
« of either the ecclefiaftical, military, or maritime tribu- 


“ nals, are for that very reafon, within the cognizance 
« of the common law courts of juftice ; for it is a fettled 
«¢ and invariable principle in the laws of England, that 
“ every right, when withheld, muft have a remedy, and — 
“ every injury its proper redrefs.” 


The government of the United States has been em- 
phatically termed a government of laws, and not of men. | 
It will certainly ceafe to deferve this high appellation, if 
the laws furnifh no remedy for the violation of a vefted 
legal right. 


If this obloquy is to be caft on the jurifprudence of our 
country, it muft arife from the peculiar character of the 
cafe. 


It behoves us then to enquire whether there be in its 
compofition any ingredient which fhall exempt it from 
legal inveftigation, or exclude the injured party from le- 
gal redrefs. In purfuing this enquiry the firlt queftion 
which prefents itfelf, is, whether this can be arranged 
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Maravay with thatclafs of cafes which come under the defcription 
















of damnum. ab/que injuria—a lofs without an injury. 


This defcription of cafes never has been confidered, 
and it is believed never can be confidered, as compre- 
hending offices of truft, of honor or of profit. The of- 
fice of juftice of peace in the diftri€t of Columbia is 
fuch an office; it is therefore worthy of the attention 
and guardianfhip of the laws. It has received that-at- 
tention and guardianfhip. It has been created by fpecial 
act of congrefs, and has been fecured, fo far as the laws 
can give fecurity to the perfon appointed to fill it, for five 
years. It is not then on account of the worthlefsnefs 
of the thing purfued, that the injured party can be alleged 
to be without remedy. 


Is it in the nature of the tranfa€tion? Is the act of 
delivering or withholding a commifhion to be confidered 
as a mere political aét, belonging to the executive de- 
partment alone, for the performance of which, entire 
confidence is placed by our conftitution in the fupreme 
executive; and for any mifconduct refpe€ting which, the 
injured individual has no remedy. 


That there may be fuch cafes is not to be queftioned ; 
but that every act of duty, to be performed in any of the 
great departments of government, conftitutes fuch a cafe, 
is not to be adimitted. 


By the act concerning invalids, paffed in June, 1794, 
vol, 3. p- 112, the fecretary at war is ordered to place 
on the penfion lift, all perions whofe names are contain- 
ed in a report previoufly made by him to congrefs. If he 
fhould refufe to do fo, would the wounded veteran be. 
without remedy? Is it to be contended that where the 
law in precife terms; directs the performance of an act, 
in which an individual is interefted, the law. is inca- 
pable of fecuring obedience to its mandate? Is it on 
account of the 6 Pee of the perfon againft whom the 
complaint is made? Is it to be contended that the heads 
of departments are not amenable to the laws of their 
country ? 


Whatever the practice on particular occafions may be, 
the theory of this principle will certainly never be main- 
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tained. No aét of the legiflature confers fo extraordi- Mansur: 


nary a privilege, nor can it derive countenance from the 
doGrines of the common law. After ftating that: per- 
fonal injury from the king toa fubje& is sectaitied to be 
impoflible, Blackftone, vol. 3. p. 255, fays, ‘but injuries 
«to the rights of property can fcarcely be committed by 
« the crown without the intervention of its officers; for 
«whom, the law, in matters of right, entertains no re- 
« {pect or delicacy; but furnifhes various methods of de» 


« tecting the errors and mifconduct of thofe agents, by”. 


ss whom the king has. been deceived and induced to do a 
# temporary injuftice.” 


By the aét paffed in 1796, authorifing the fale of the 
lands above the mouth of Kentucky river (vol. 3d. p. 
299) the purchafer, on paying his purchafe money, be- 
comes completely entitled to the property purchafed; 
and on producing to the fecretary of ftate, the receipt of’ 
the treafurer upon a certificate required by the law, the 
prefident of the United States is authorifed to grant him 
a patent. It is further enacted that all patents fhall be 
counterfigned by the fecretary of f{tate, and recorded in 
his office. If the fecretary of ftate fhould choofe to 
withhold this patent; or the patent being loft, thould 
refufe a copy of it; can it be imagined that the law fur- 
nifhes to the injured perfon no remedy ? 


It is not believed that any perfon whatever would 
attempt to maintain fuch a propofition. 


It follows then that the queftion, whether the legality 
of an act of the head of a department be examinable in a 


court of juftice or not, muft always depend on the nature 
of. that act. 


If fome aéts be examinable, and others not, there muft 


be fome rule of law to guide the court in the exercife of 
its jurifdiction. 


In fome inftances there may be difficulty in applying: 
the rule to particular cafe ; but there cannot, it is believ- 
ed, be much difficulty in laying down the rule. 


_ By the conftitution of the United States, the Prefident 
is invefted with certain important political powers, in the 
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exercife of which he is to ufe his own difcretion, and is 
accountable only to his country in his political character, 
and to his own confcience. To aid him in the perform. 
ance of thefe duties, he is authorized to appoint certain 
officers, who act by his authority and in conformity with 
his orders. 


In fuch cafes, their aéts are his aéts; and whatever 
opinion may be entertained of the manner in which exe- 
cutive difcretion may be ufed, ftill there exifts; and can 
exift, no power to control that difcretion. The fubjects 
are political. They refpeét the nation, not individual 
rights, and being entrufted to the executive, the decifion 
of the executive is conclufive. The application of this 
remark will be perceived by adverting to the a¢t of con- 
grefs for eftablifhing the department of foreign affairs. 
This officer, as his duties were prefcribed by that act, is 
to conform precifely to the will of the Prefident. He is: 
the mere organ by whom that will is communicated. The 
acts of fuch an officer, as an officer, can never be exa- 
minable by the courts. 


But when the legiflature proeeeds to impofe on that 
officer other duties ; when he is direéted peremptorily to 
perform certain aéts; when the rights of individuals are 
dependent on the performance of thofe acts; he is fo far 
the officer of the law; is amenable to the laws for his 
conduét; and cannot at his difcretion fport away the 
vefted rights of others. 


The conclufion from this reafoning is, that where the 
heads of departments are the political or confidential 
agents of the executive, merely to execute the will of 
the Prefident, or rather to act in cafes in which the exe- 
cutive poffeffes a conftitutional or legal difcretion, nothing 
can be more perfeétly clear than that their aéts are onl 
politically examinable. But where a fpecific duty is af 
figned by law, and individual rights depend upon the 
performance of that duty, it feems equally clear that the 
»ndividual who confiders himfelf injured, has.a right to re- 
fort to the laws of his country for a remedy. 


If this be the rule, let us enquire how it applies to the 
‘cafe under the confideration of the court, 
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The power of nominating to the fenate, and the pow- Marsury 
er of appointing the perfon nominated, are political pow- v. 
ers, to be exercifed by the Prefident according to his own Manson. 
difcretion. When he has made an appointment, he has 
exercifed his whole power, and his difcretion has been 
completely applied to the cafe. If, by law, the officer be 
removable at the will of the Prefident, then a new ap- 
pointment may be immediately made, and the rights of 
the officer are terminated. But as a fa&t which has ex- 
ifted cannot be made never to have exifted, the appoint- 
ment cannot be annihilated ; and confequently if the of- 
ficer is by law not removable at the will of the Prefident ; 
the rights he has acquired are protected by the law, and 
are not refumable by the Prefident. ‘They cannot be ex- 
tinguifhed by executive authority, and he has the privi- 
lege of afferting them in like manner as if they had been 
derived from any other fource. rt 




























The queftion whether a right has vefted or not, is, in 
its nature, judicial, and muft be tried by the judicial autho-- 
rity. It, for example, Mr. Marbury had taken the oaths 
of a magiftrate, and proceeded to aét as one; in confe- 
quence of which a fuit had been inftituted againft him, 
in which his defence had depended on his being a magif- 
trate; the validity of his appointment muft have been 
determined by judicial authority. 


So, if he conceives that, by virtue of his appointment, he 
hasa legal right, either to the commiffion which has been 
made out for him, or to a copy of that commiffion, it is 
equally a queftion examinable in a court, and the decifion 
of the court upon it muft depend on the opinion enter- 
tained of his appointment. 


That queftion has been difcuffed, and the opinion is, 
that the lateft point of time which can be taken as ‘that 
at which the appointment was complete, and evidenced, 
was when, after the fignature of the prefident, the feal of 
the United States was affixed to the commiffion, 


It is then the opinion of the court, 


1ft. That by figning the commiffion of Mr. Marbury, 
the prefident of the United States appointed him a juftice 
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Maresvry of » for the county of Wafhington in the diftria 


v. 


of Columbia ; and that the-feal of the United States, af- 


Mavison. fixed thereto by the fecretary of ftate, is conclufive tef- - 


timony of the verity of the fignature, and of the com. 
pletion of the appointment; and that the appointment 
conferred on him a legal right to the office for the {pace 
of ‘five years. 


adly. That, having this legal title to the office, he has 
a confequent right to the commifhion ; a refufal to deliver 
which, is a plain violation of that right, for which the 
laws of his country afford him a remedy. 


It remains to be enquired whether, 


gdly. He is entitled to the’ remedy for which he ap- 
plies. This depends on, 


1ft. The nature of the writ applied for, and, 
adly. The power of this court. 
1ft. The nature of the writ. 


Blackftone, in the 3d volume of his commentaries, 
page 110, defines a mandamus to be, “ a,command if- 
‘¢ fuing in the king’s name from the court of king’s bench, 
* and direéted to any perfon, corporation, or inferior 
* court of judicature within the king’s dominions, re- 
‘¢ quiring them to do fome particular thing therein fpeci- 
‘‘ fied, which appertains to their office and duty, and 
*¢ which the court of king’s bench has previoufly deter- 
“‘ mined, or at leaft fuppofes, to be confonant to right 
“ and juftice.” 


Lord Mansfield, in 34 Burrows 1266, in the cafe of 
the King v. Baker, et al. ftates with much precifion.and ex- 
plicitnefs the cafes in which this writ may be ufed. 


«© Whenever,” fays that very able judge, ‘ there is a 
“ right to execute an office, perform a fervice, or exercife 
“a franchife (more efpecially if it be in a matter of pub-, 
* lic concern, or attended with profit) and a perfon is 
‘‘ kept out of poffeffion, or difpoffefied of fuch right, and 





FEBRUARY, 18¢3. 


«has no other fpecific legal remedy, this court ought Marsurr 
« to affift by mandamus, upon reafons of juftice, asthe | ..%. .. 

«¢ writ expreffes, and upon reafons of public policy, to Maprsom 

« preferve peace, order and good government.” In the 

fame cafe he fays, * this writ ought to be ufed upon alk 

« occafions where the law has eftablifhed no {pecific 

*¢ remedy, and where in juftice and good government 

s¢ there ought to be one.” 


In addition to the authorities now particularly cited, 
many others were relied on at the bar, which thow how 
far the practice has conformed to the general doétrines 
that have been juft quoted. 


This writ, if awarded, would be direéted to an officer 
of government, and its mandate to him would be, to ufe 
the words of Blackftone, “to doa particular thing 
“therein fpecified, which appertains to his office and 
«« duty and which the court has previoufly determined, 
“ or at leaft fuppofes, to be confonant to right and juf- 
“ tice.” Or, in the words of Lord Mansfield, the appli- 
cant, in this cafe, has a right to execute an office of pub- 
lic concern, and is kept out of poffeflion of that nght. 


Thefe circumftances certainly concur in this cafe. 


Still, to render the mandamus a proper remedy, the 
officer to whom it is to be dire&ted, muft be one to whom, 
on legal principles, fuch writ may be direéted; and the 
perfon applying for it muft be without any other fpecific 
and legal remedy. 


tft. With refpe& to the officer to whom it would be 
direéted. The intimate political relation, fubfifting be- 
tween the prefident of the United States and the heads 
of departments, neceflarily renders amy legal inveftigation 
of the aéts of one of thofe high officers peculiarly irkfome, 
as well as delicate; and excites fome hefitation with refpe& 
to the propriety of entering into fuch inveftigation. Im- 
preffions are often received without much reflection or 
examination, and it is not wonderfulthat in fuch a cafe 
as this, the affertion, by an individual, of his legal claims 
in a court of juftice; to which claims it is the duty of 
that court to attend ; fhould at firft view be confidered 
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»Maxravuryr by fome, as an attempt to intrude into the cabinet, and to 
vw. —_ intermeddle with the prerogatives of the executive. 

Maoisew. 

Semmyn— It is fearcely neceflary for the court to difclaim all pre- 

tenfions to fuch a jurifdi€tion. An extravagance, fo ab- 

furd and exceffive, could not have been entertained for a 

moment. The province of the court is, folely, to decide 

on the rights of individuals, not to enquire how the exe- 

cutive, or executive officers, perform duties in which they 



































‘ have a difcretion. | Queftions, in their nature political, 
\/ or which are, by the conftitution and laws, fubmitted to 
y, \ the executive, can never be made in this court. 











But, if this be not fuch a queftion; if fo far from 

being an intrufion into the fecrets of the cabinet, it re- 
{pects a paper, which, according to law, is upon record, 
and to a copy of which the law gives a right, on the pay- 
ment of ten cents; if it be no intermeddling with a 
fubje&t, over’ which the executive can be confidered as 
having exercifed any control ; what is there in the exalted 
{tation of the officer, which fhall bar a citizen from 
afferting, in a court of juftice, his legal rights, or thall for- 
bid a court to liften to the claim ; or to iffue a mandamus, 
dire€ting the performance of a-duty, not depending on 
executive difcretion, but on particular aéts of congrefs 
and the general principles of law ? 






































If one of the heads of departments commits any ille- 
gal aét, under color of his office, by which an individual 
fuftains an injury, it cannot be pretended that his office 
alone exempts him from being fued in the ordinary mode 
of proceeding, and being compelled to obey the judgment 
of the law. How then can his office exempt him from 
this particular mode of deciding on the legality of his 
conduct, if the cafe be fuch a cafe as would, were any 
other individual the party complained of, authorize the 
procefs ? 
































It is not by the office of the perfon to whom the writ 
is direéted, but the nature of the thing to be done that. 
the propriety or impropriety of iffuing a mandamus, is 
tobe determined. Where the head of a department aéts 

~ ana cafe, in which executive difcretion is to be exercifed ; 
in which he is the mere organ of executive will; it ig 
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again repeated, that any application to a court to control, Ma ie: 


in any refpect, his ;conduct, would be rejected without © % 
hefitation. Maoison.- 


it 


But where he is directed by law to doa certain act af- 
fecting the abfolute rights of individuals, in the perform- 
ance of which he is not placed under the particular di- 
rection of the Prefident, and the performance of which, 
the Prefident cannot lawfully forbid, and therefore is 
never prefumed to have forbidden; as for example, to 
record a commiflion, or a patent for land, which has re- 
ceived all the legal folemnities; or to give a copy of fuch 
record; in fuch cafes, it is not perceived on what ground 
the courts of the country are further excufed from the 
duty of giving judgment, that right be done to an injured 
individual, than if the fame fervices were to be hashes: 
ed by a perfon not the head of a department. 


This opinion feems not now, for the firft time, to be 
taken up in this country. 


It muft be well recollected that in 1792, an a& paffed, 
directing the fecretary at war to place on the penfion lift 
fuch difabled officers and foldiers as fhould be reported to 
him, by the circuit courts, which a¢t, fo far as the duty 
was impofed on the courts, was deemed unconftitutional; 
but fome of the judges, thinking that the law might be 
executed by them in the character of commiflioners, pro- 
ceeded to act and to report in that character. 


This law being deemed unconftitutional at the circuits, 
was repealed, and a different fyftem was eftablifhed ; but 
the queftion whether thofe perfons, who had been re- 
ported by the judges, as commiflioners, were entitled, 
in confequence of that report, to be placed on the penfion 
lift, was a legal queftion, properly y 35. in the 
courts, although the aé& of placing fuch-perfons on the 
lift was to be performed by the head of a department. 


That this queftion might be properly fettled, congrefs 
paffed an act in Fepruary, 1793, making it the duty of the 
fecretary of war, in conjunction with the attorney gene- 
ral, to take fuch meafures, as might be neceffary to obtain 
an adjudication of the fupreme court of the United 
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Maravry States on the validity of fuch rights, claimed under 
v. the ac& aforefaid. ” ” 

“Mapison. 

Sys After the paffage of this aét, a mandamus was moved 
for, to be directed to the fecretary at war, commanding 
him to place on the penfion lift, a perfon ftating himfelf 
to be on the report of the judges. , 


There is, therefore, much reafon to believe, that this 
mode of trying the legal right of the complainant, was 
deemed by the head of a department, and by the higheft 
law officer of the United States, the moft proper which 
could be felected for the purpofe. 


When the fubjeét was brought before the court the de- 
cifion was, not that amandamus would not lie to the head 
of a departments dire¢ting him to perform an a¢t, enjoin- 
ed by law, in the performance of which an individual had 
2 vetted intereft ; but that a mandamus ought not to iffue 
in that cafe—the decifion neceffarily to be made if the re- 
port of the commiflioners did not confer on the appli- 
cant a legal right. 


The judgment in that cafe, is underftood to have de- 
cided the merits of all claims of that defcription; and 
the perfons on the report of the commiffioners found it 
neceflary to purfue the mode prefcribed by the law fub- 
fequent to that which had been deemed unconftitutional, 
in order to place themfelves on the penfion lift. 


The doétrine, therefore, now advanced, is by no means 
a novel one. 


It is true that the mandamus, now moved for, is not 
for the performance of an aét exprefsly enjoined by 
ftatute. 


It is to deliver a commiffion; on which fubjeé the 
aéts of Congrefs are filent. ‘Lhis difference is not con- 
fidered as affc€ting the cafe. It has already been ftated 
that the applicant has, to that commiffion, a vefted legal 
right, of which the- executive cannot deprive him. He 
has been appointed to an office, from which he is not 
removable at the will of the executive; and being fo 
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appointed, he has a right to the commiffion which the 
fecretary has received from the prefident for his ufe. 
The a&t of congrefs does not indeed order the fecretary 
of {tate to fend it to him, but it is placed in his hands 
for the perfon entitled to it; and cannot be more law- 
fully withheld by him, than by any other perfon. 


It was at firft doubted whether the aétion of detinue 
was not a fpecific legal remedy for the commiffion which 
has been withheld from Mr. Marbury ; in-which cafe a 
mandamus would be improper. But this doubt has 

ielded to the confideration that the judgment in detinue 
is for the'thing itfclf, or itsvalue. The value of a public 
office not to be fold, is incapable of being afcertained ; 
and the applicant has a right to the office itfelf, or to 
nothing. He will obtain the office by obtaining the com- 
miffion, or a copy of it from the record. 


This, then, is a plain cafe for a mandamus, either to 
deliver the commiflion, or a copy of it from the record ; 
and it only remains to be enquired, 


Whether it can iffue from this court. 


The ac to eftablith the judicial courts of the United. 
States authorizes the fupreme court * to iflue writs of 


Marstae | 


Vv. 


Mapisow. 


« mandamus, in cafes ‘warranted by the principles and{ _ 


“ ufages of law, to any courts appointed, or perfons hold- 


“ ing office, under the authority of the United States.” > 


The fecretary of ftate, being a perfon holding an office 
under the authority of the United States, is precifely 
within the letter of the defcription ; and if this court is 
not authorized to iffue a writ of mandamus to fuch an 
officer, it muft be becaufe the law is unconftitutional, and 
therefore abfolutely incapable of conferring the authority, 
and afligning the duties which its words purport to confer 
arf aflign. 


The conftitution vefts the whole judicial power of the 
United States in one fupreme court, and fuch inferior 
courts as congrefs fhall, from time to time, ordain and efta- 
blifh. This power is exprefsly extended to all cafes 

arifing under the laws of the United States ; and confe- 
quently, in fome form, may be exercifed over the. prefent 


‘ 
Me 
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Marsvury cafe; becaufe the right claimed is given by a law of the 
v. United States. 

Manpisov. 

——y———/ In the diftribution of this power it is declared that « the 
*¢ fupreme court fhall have original jurifdiétion in all 
“ cafes affeéting ambaffadors, other public minifters and 
«« confuls, and thofe in which a ftate fhall be a party. 
*¢ In all other cafes, the fupreme court fhall have appellate 
*¢ jurifdidtion.” ’ 


ae >. in. a ee ee 


It has been infifted, at the bar, that as the original 
grant of jurifdiétion, to the fupreme and inferior courts, 
is general, and the claufe, affigning original jurifdiction 
tothe fupreme court, contains no negative or reftrictive 
words ; the power remains to the legiflature, to aflign 
original jurifdi€tion to that court in other cafes than thofe — 
fpecified in the article which has been recited ; provided 
thofe cafes belong to the judicial power of the United 
States. 


If it had been intended to leave it in the difcretion of 
the legiflature to apportion the judicial power between the 
fupreme and inferior courts according to the will of that 
body, it would certainly have been ufelefs to have proceed- 
ed further than to have defined the judicial power, and the 
tribunals in which it fhould be vefted. ‘The fubfequent 
part of the feétion is mere furpluffage, is entirely without — 
meaning, if fuch is to be the conftru€tion. If congrefs 
remains at liberty to give this court appellate jurifdiction, 
where the conftitution has declared their jurifdiétion thall 
be original; and original, jurifdiétion where the conftitu- 
tion has declared it fhall be appellate ; the diftribution of 
jurifdi€tion, made in the conttitution, is form without — 
fubftance. 
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Affirmative words are often, in their operation, nega- 
tive of other objeéts than thofe affirmed ; and in this cafe, - 
a negative or exclufive fenfe muft be given to them Or 
they have no operation at all. 


It cannot be prefumed that any claufe in the confti- 
tution is intended to be without - effet ; and therefore 
fuch a conftru€tion is inadmiffible, unlefs the words 


require it. 
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If the folicitude of the convention, refpeéting our peace Maxauay 
with foreign powers, induced a provifion that the fupreme Us 
court fhould take original jurifdiétion in cafes which Mavisom. 
might be fuppofed to affeét them ; yet the claufe would 
have proceeded no further than to provide for fuch 
cafes, if no further reftri€tion on the powers of congrefs 
had been intended. That they fhould have appellate 
jurifdiGion in all other cafes, with fuch exceptions as 
congrefs might make, is no reftri€tion; unlefs the words 
be deemed exclufive of original jurifdiction. 


When an inftrument organizing fundamentally a judi- 
cial fyftem, divides it into one fupreme, and fo many infe- 
rior courts as the legiflature may ordain and eftablifh; then 
enumerates its powers, and proceeds fo far to diftribute. = 


them, as to define the jurifdiction of the fupreme court 


by declaring the cafes in which it fhall take original jurif- 
diétion, and that in others it fhall take appellate jurifdic- 
tion ; the plain import of the words feems to be, that in 
one clafs of cafes its jurifdi€tion is original, and not appel- 
late ; in the other it: is appellate, and not original. If 
any other conftruction would render the claufe inopera- 
tive, that is an additional reafon for reje€ting fuch other 
conftruétion, and for adhering to their obvious meaning. 


To enable this court then to iffue a mandamus, it muft 
be fhewn to be an exercife of appellate jurifdi€tion, or to 
be neceflary to enable them to exercife appellate jurifdic- 
tion. 


It has been ftated at the bar that the appellate jurif- 
diétion may be exercifed in a variety of forms, and that 
if it be the will of the legiflature that a mandamus fhould 
be ufed for that purpofe, that will muft be obeyed. 
This is true, yet the jurifdiction muft be appellate, not 
original. 


It is the effential criterion of appellate jurifdi€tion, 
that it revifes and correéts the proceedings in a caufe al- 
ready inftituted, and does not create that caufe. Although, 
therefore, a mandamus may be directed to courts, yet 
to iffue fuch a writ to an officer for the delivery of a pa- 
per is in effect the fame as to fuftain an original aétion 
or that paper, and therefore feems not to belong to 
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Marsury appellate, but to original jurifdi€tion. Neither is it 
v. neceflary in fuch a cafe as this, to enable the court to 
Mavisow- exercife its appellate jurifdiction. 


_ The authority, therefore, given to the fupreme court, 
| by the aé& eftablifhing the judicial courts of the United 
States, to iffue writs of mandamus to public officers, ap- 
ota not to be warranted by the conftitution ; and it 
ecomes neceflary to enquire whether a jurifdi¢tion, fo 
conferred, can be exercifed. 


The queftion, whether an a¢t, repugnant to the confti- 
tution, can become the law of the land, is a queftion 
deeply interefting to the United States ; but, happily, not 
of an intricacy proportioned to its intereft. It feems only 
neceflary to recognife certain principles, fuppofed to have 
been long and well eftablifhed, to decide it. 


That the people have an original right to eftablith, for 
their future government, fuch principles as, in their opi- 
nion, fhall moft conduce to their own happinefs, is the 
bafis, on which the whole American fabric has been 
ereéted. The exercife of this original right is a very great 
exertion ; nor can it, nor ought it to be frequently repeat. 
ed. The principles, therefore, fo eftablifhed, are deemed 
fundamental. And as the authority, from which they 
proceed, is fupreme, and can feldom aé, they are defigned 
to be permanent. 


This original and fupreme will organizes the govern- 
ment,and affigns, to different departments, their refpective 
powers. It may either ftop here ; or eftablifh certain’ 
limits not to be tranfcended by thofe departments. 


The government of the United States is of the latter 
defcription. The powers of the legiflature are defined 
and limited ; and that thofe limits may not be miftaken, 
or forgotten, the conftitution is written. To what pur- 
pofe are powers limited, and to what purpofe is that limi- 
tation committed to writing, if thefe limits may, at any 
time, be paffed by thofe intended to be reftrained ? The 
diftin€tion, between a government with limited and unli- 
mited powers, is abolifhed, if thofe limits do not confine 
the perfons on whom they are impofed, and if acts pro- 





hibited and aéts allowed, ate of equal obligation. If isa MaAnttud? 
-propofition too plain to be contefted, that the conftitution v. 
controls any legiflative a€t repugnant to it; or, that the MAprson. 
legiflature may alter the conftitution by an ordinary ad. 


Between thefe alternatives there is no middle ground. ) 
The conftitution is either a fuperior, paramount law, uri-. 
changeable by ordinary means, or it is on a levé) with ordi- 
nary legiflative aéts, and like other ats, is alterable when » 
the legiflature fhall pleafe to alter it. : 


If the former part of the alternative be true, then 
legiflative a€t contrary to the conftitution is not law: 
the latter part be true, then written conftitutions are a 
furd attempts, on the part of the people, to limit a po 
er, in its own nature illimitable. 


/ Certainly all thofe who have framed written conftitu- 
tlons contemplate them as forming the fundamental and 
paramount law of the nation, and confequently the the- 
ory of every fuch government mutt be, that an aé& of the 
legiflature, repugnant to the conftitution, is void. 


This theory is effentially attached to a written confti- 
tution, and is confequently to be confidered, by this court, 
as one of the fundamental principles of our fociety. It is 
not therefare to be loft fight of in the further confidera- 
tion of this fubject. 


If an act of the legiflature, repugnant to the conftitu- 
tion, is void, does it, notwithftanding i its invalidity, bind ~~ 
the courts, and oblige them to give it effect? Or, in 
other words, though it be not law, does it conftitute a 
rule as operative as if it wasalaw? This would be to , 
overthrow in fact what was eftablifhed in theory; and 
would feem, at firft view, an abfurdity too grofs to be in- 
fifted on. It fhall, however, receive a more attentive 
confideration. 


It is emphatically the province and duty of the judicial > 
department to fay whatthe law is. Thofe who apply / 
the rule to particular cafes, muft of neceflity expound | | 
and interpret that rule. If two laws confli& with cach | 
ether, the courts muft decide on the operation of each. 
Z 
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Cd 

Marsurré So if a law be in oppofition to the conftitution ; if 
v. | both the law and the conflitution apply to a particular — 
Mavison. | cafe, fo that the court muft either decide that cafe con- _ 

"~~" formably to the law, difregarding the conftitution ; or 

_. » @™ conformably to the conftitution, difregarding the law; 

Re" wy y | the court muft determime which of thefe conflicting 

aA rules governs the cafe. This is of the very eflence of 

judicial duty. 


re £ 
If then the courts are to regard the conftitution ; and 

the conftitution is fuperior to any ordinary act of the 
legiflature ; the conftitution, and not fuch ordinary aét, 


muft govern the cafe to which they both apply. 


Thofe then who controvert the principle that the con- 
ftitution is to be confidered, in court, as a paramount law, 
are reduced to the neceflity of maintaining that courts 
muft clofe their eyes on the conftitution, and fee only 
the law. 


This do€trine would fubvert the very foundation of 
all written conftitutions, It would declare that an a@, 
which, according to the principles and theory of our go- 
vernment, is entirely void; is yet, in practice, completely 
obligatory. It would declare, that if the legiflature fhalk 
do what is exprefsly forbiden, fuch aét, notwithftanding 
the exprefs prohibition, is in reality effe€tual. It would ~ 
be giving to the legiflature a practical and real omnipo- 
tence, with the fame breath which profeffes to reftric& 
their powers within narrow limits. It is prefcribing li- 
mits, and declaring that thofe limits may be paffed at 
pleafure. ; 


That it thus reduces to nothiag what we have deemed 
the greateft improvement on political inftitutions—a 
written conftitution—would of itfelf be fufhcient, in 
America, where written conftitutions have been viewed 
with fo much reverence, for rejecting the conftruction. 
But the peculiar expreffions of the conftitution of the 
United States furnifh additional arguments in favour of 
its rejection. 


The judicial power of the United States is extended 
to all cafes arifing under the conftitution. 
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Could it be the intention of thofe who gave this pow- Marsuay, 
er, to fay that, in ufing it, the conftitution fhould not Ve 
be looked into? That a cafe arifing under the conftitu- MAD1son. 
tion fhould be decided without examining the inftrument 
ander which it arifes? 


& 


This is too extravagant to be maintained. 


In fome cafes then, the conftitution muft be looked in- 
to by the judges. And if they can open it at all, what 
part of it are they forbidden to read, or to obey? 


There are many other parts of the conftitution which 
ferve to illuftrate this fubje&. 


Tt is declared that “ no tax or duty fhall be laid on arti- 
* cles exported from any ftate.” Suppofe a duty on the . 
export of cotton, of tobacco, or of flour; and a fuit in- 
ftituted to recover it. Ought judgment to be rendered 
in fuch a cafe ? ought the judges to clofe their eyes on the 
conftitution, and only fee the law. 


The conftitution declares that “ no bill of attainder or 
« ex poft facto law thall be paffed.” 


If, however, fuch a bill fhould be paffed and a perfom 
fhould be profecuted under it ; muft the court condemn 
to death thofe victims whom the conftitution endeavours 
to preferve ? 


«« No perfon,” fays the conftitution, << hall be conviéted 
“‘ of treafon unlefs on the teftimony of two witneffes to 
“the fame overt act, or on confeflion in open court.” 


Here the language of the conftitution is addrefled efpe- 
cially to the courts. It prefcribes, dire€tly for them, a rule 
of evidence not to be departed from. If the legiflature 
fhould change that rule, and declare one witnefs, or a con- 
feffion out of court, fufficient for conviétion, muft the 
conftitutional principle yield to the legiflative a& ? 


From thefe, and many other feleCtions which might 
be made, it is apparent, that the framers of the contti- 





180 SUPREME COURT U. S. 


Maazsvay tution contemplated that inftrument, asa rule for the go- 

©. - yernment of courts, as well as of the legiflature. 

Mapison. 

———” ~—s- Why otherwife does it direét the judges to take an oath 
to fupport it? This oath certainly applies, in an efpecial 
manner, to their conduét in their official charaéter. How 
immoral to impofe it on them, if they were to be ufed as 
the inftruments, and the knowing inftruments, for vio- 
lating what they {wear to fupport ! 


The oath of office, too, impofed by the legiflature, is 
completely demonftrative of the legiflative opinion on 
this fubject. It is in thefe words, « I do folemnly 
“ fwear that I will adminifter juftice without refpect 
** to perfons, and do equal right to the poor and to the 
“ rich ; and that I will faithfully and impartially difcharge 
«all the duties incumbent on me as accord- 
s¢ ing to the beft of my abilities and underftanding, agree- 
‘¢ ably to the conftitution, and laws of the United States.” 


Why does a judge fwear to difcharge his duties agrea- 
bly to the conftitution of the United States, if that confti- 
tution forms no rule for his government ? if it is clofed 
upon him, and cannot be infpected by him ? 


If fuch be the real ftate of things, this is worfe than 
folemn mockery. To prefcribe, or to take this oath, be- 
_ comes equally a crime. 


It is alfo not entirely unworthy of obfervation, that in 
declaring what fhall be the /upreme law of the land, the 
conflitution itfelf is firft mentioned ; and not the laws of 
the United States generally, but thofe only which fhall 
be made in purfuance of the conftitution, have that rank. 


Thus, the particular phrafeology of the conftitution of 
the United States confirms and ftrengthens the principle, 
fuppofed to be effential to all written conftitutions, that 
a law repugnant to the conftitution is void; and that 
courts, as well as other departments, are bound by that 
inftrument. 


The rule mujt be difcharged. 
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BAILEY E. CLARK, 
Vv. 
ROBERT YOUNG, AND CO. Crane 


v. 
Youns, 
& co. 


Frror from the circuit court of the diftri& tq virginia it is 

of Columbia, fitting in the county of Alexandria. not ahtolutely 
neceffary, in all 
This was an aétion on the cafe for goods fold-and peargh 
delivered by Young and co, to Clark. The declaration miffory note, to 
had three counts ; one for the price of the goods ; one on entitle the hold- 


a quantum valebant ; and one for money had and received. pale ts Fra-ois 
dorfer 
The caufe came on to be tried in the court below, on If a promiffory 


the general iffue, at April term 1802. note of a third 


perfon be = 
orfed b 
The faéts, on the trial, appeared to be, that on the oth some f 


of September, 1794, Young and co: fold to Clark 400 goods to the 
bufhels of falt, at 4/3 per buthel, amounting to 283 dol- — ae 
lars and 33 cents... At the time of the fale and delivery toont for the 
of the falt, Clark afligned to Young and co. a negociable goods ; Quere, 
promiflory note, made by one Mark Edgar to Pickersgill Whether the 
and co. and by them indorfed to Clark, dated September persger 9h 
sth, 1794, for 289 dollars, payable 60 days after date, ed to fue the 
at the bank of Alexandria. That Young and co. infti- maker of the 
tuted a {uit in Fairfax county court, in Virginia, againft before 


Clark, on his indorfement of this note; upon the trial ness =: 
of which caufe, Clark, by his counfel, « prayed the opi- of the goods 


* nion of the court, whether the plaintiffs could maititain o the original: 
s their action againft him, previous to their having com- on <a 
s* menced a fuit and obtained judgment againft the draw- the deiethesnes 
“er, or maker of the note; and until his infolvency indorfer pf the 
« fhould appear ;” “ and the court gave it as their opi- Dots: mt Pe 
“nion that they could not; and direéted the jury ac- fovdont forthe 
** cordingly.” Whereupon, a verdi€t was found for the goods fold, are 
defendant. It alfo appeared that at the time the note upon diftin® 
was indorfed by Clark to Young and co. as well as at the pears aE 
time when it became payable, Mark Edgar, the drawer and the frt — 
of the note, was in bad circumftances, and was fuppofed cannot be pleads 
and reputed to be infolvent. And that about the middle ee t ber bg 
or laft of December, 1794, he left Alexandria, and had gag ty 1208 


: It isnot ne- 
never returned to it. ceflary for the 
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Crark The record which came up to this court contained three 


call bills of exceptions : 


& co. os 
1. The firft con‘ained a demurrer, on the part of the 
~ de 


lainti’ to of. “efendant below, to the evidence, which the circuit court 
Pe to retuca che Tefufed to compel the plaintiffs to join. This exception 


note, to entitle was abandoned by the counfel for the plaintiff in error. 
him to bring 
Tuit for the 


goods fold. 2. The fecond bill of exceptions was in thefe words, 


“ memorandum, im the trial of this caufe, the defendant 
“* gave in evidence to the jury, that the plaintiffs had in- 
“ {tituted a fuit againft him, in the county court of Fair- 
“« fax, upon the indorfement of the promiffory note of 
«‘ Mark Edgar, herein before mentioned; the proceed- 
“ings in which faid fuit are in thefe words, to wit :” 
(here was inferted the record of Fairfax county court) 
«« Whereupon, the counfel for the defendant prayed the 
“ court to inftruct the jury, that if, from the evidence 
“given in this caufe, they fhould be of opinion, that 
*‘ the promiflory note aforefaid, was indorfed by the de- 
«* fendant to the plaintiffs, in confequence of the goods, 
“‘ wares, and merchandife, fold as aforefaid, (although 
« the faid indorfement was not intended as an abfolute 
<< payment for the faid goods, wares and merchandife, 
“or received as fuch by the plaintiffs, but merely as a 
“« conditional payment thereof)’ yet the receipt of the 
« faid note, under fuch circumftances, and the inftitu- 
“tion of the aforefaid fuit by the plaintiffs againft the 
“‘ defendant upon his indorfement aforefaid, made the 
** note fo far a payment to faid plaintiffs, for the faid 
“* goods, wares and merchandifes, as to preclude them 
“‘ from fuftaining any action againft the faid defendant 
«¢ for the goods, wares and merchandife, untilthey had ta- 
“ken fuch meafures againft the faid Mark Edgar, as were 
«* required by the laws of Virginia; and that the plain- 
‘‘ tiffs, having inftituted the faid fuit upon the faid note 
4‘ againft the defendant, and that having been decided 
“ againft the faid plaintiffs, were barred from fuftaining 
«¢ this action againft the faid defendant. But the court 
‘< refufed to give the inftruétion as prayed, and inftructed 
«the jury that if they fhould be of opinion, from the 
«‘ evidence, that the falt was fold and delivered by the 
«< plaintiils to the defendant, and the note was indorfed 
«« by the defendant to the plaintiffs in confequence of the 
« {alt fold, although the faid indorfement was not in- 
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# tended as an abfolute payment, and received as fuch Cuare 
« by the plaintiffs, but merely as a conditional — v- 

« thereof, then the fame is a difcharge for the falt fold, Youns, 
« unlefs it is proved that due diligence has been ufed by. “© 
« the plaintiffs to receive the money due on the note; 

« but the bringing a fuit againft Mark Edgar, is not abfo- 

« Jutely a neceflary part of faid diligence ; but the want of 

« fuch fuit may be accounted for by the infolvency of the 

‘‘ faid Edgar, if proved; or by the conduét of the de- 

“ fendant himfelf preventing fuch fuit ; to which refufal 

« and direction of the court, the defendant by his coun- 

s fel prays leave to except,” &c. 


3- The third bill of exceptions ftated, that ‘the de- 
‘‘ fendant by his counfel then prayed the opinion of the 
“ court and their dire€tion to the jury, that the defend- 
* ant was entitled to a credit for the amount of the faid 
“ note, unlefs the plaintiffs could fhew that they had in- 
« ftituted a fuit thereon againft Edgar ; or that Edgar had 
“‘ taken the oath of an infolvent debtor, or had abfcond- 
“ed, at the time the note became payable; or unlefs the 
« plaintiffs could fhew that they had offered to return and 
“ re-aflign the faid note to the faid defendant previous, to 
“ the inftitution of this fuit. Butthe court having be- 
‘¢ fore, in the trial of the faid caufe, on application by 
«‘ the defendant to inftru€&t the jury in the manner fet 
«« forth in his fecond bill of exceptions, given directions 
“ to the jury, comprehending all the material points con- 
“‘ tained in the above prayer, refufed to give the inftruc- 
“ tion as prayed, to which refufal the defendant by his 
* counfel prayed leave to except,” &c. 


Verdict and judgment for the plaintiffs, for the full 
amount of the falt fold; on which judgment the defend- 
ant brought a writ of error to this court. 


et 


Swann and Mafon for plaintiff in error. 
C. Lee and E. F. Lee for defendants. 
Swann. 


If a note is indorfed to the vender at the time of the 
fale of goods, although it is not agreed to be an abfo» 
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hute » Yet it is a conditional payment, viz. if the 
note be paid, or if it be indorfed over by the vender, or 
if he is guilty of laches; 5 Term Rep. 513. Kearflake v. 
Morgan. 'n that café the plea (which was adjudged good 
on denvurrer) ftated that the note of one W. Peirce was 
imdorfed by Morgan to Kearflake, “ for and on account” of 
the goods fold, and that Kearflake “ then and there ac- 
cepted and received the note for and on account” of the 
fur due for the goods. 


The defendants in error, if they have been guilty of 
laches, have made the note their own, and mutt fuffer 
the lofs. 2 Wilfon 353. Chamberlyn v. Delarive. 


The queftion then arifes, what was due diligerice in this 
cafe. As the law ftands in Virginia, Young and co. 
Ought to have fued Mark Edgar, the maker of the note. 
Such is the opinion of Judge Roane, in the cafe of Mac- 
hie v. Davis, 2 Wafo. 230, which is confirmed by the 
judgment of the court of appeals in the cafe of Lee v. 
Love, in 1. Call’s Reports, 497. 


But it is unneceffary to refort to the general law in 
Virginia on this poimt, becaufe the court of Fairfax 
county has decided the law in this cafe, and while that 
judgment ftands unreverfed it is conclufive. ‘fhe plain- 
tiffs have made their ele€tion of two modes of proceed- 
ing to recoverthe money—having failed in one, they are 
barred as to theotlier. ‘The fame evidence is neceffary to 
fupport both, and this is the teft to prove that they are 
for the fame caufe. 3 Wilfon 304. Kitchen v. Campbell. 


That court has decided that Clarke was not liable on 
his indorfement of the note, becaufe Young and ¢c. had 
not brought fuit againft Edgar; or, in other words, they 
have decided that Young and co. have not ufed due dili- 
gence, and therefore have made the note their own; and 
if fo, the original contract for the falt is at an end. Yet 
the court below have decided this very queftion differently. 
They have faid that a fuit againft Edgar, was not a necef- 
fary part of due diligence. The fame queftion, between 
the fame parties, has been differently decided by the twe 
courts. 
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Majfon, on the fame fide. 


. The court below was concluded by the decifion of the 
county court of Fairfax. Nemo bis vexari debet. The 
plaintiffs below had two modes of recovering their mo- 
ney from Clark, viz. by a fuit for the falt fold, or by an 
action againft Clark on his indorfement of the note. 
They made their election of the latter, and it has been 
decided againft them. This ought to end the bufinefs. 
3 Wilfon 304. Kitchen v. Campbell. 


E. F. Lee, contra. 


The queftion feems to turn on the fecond bill of ex- 
ceptions. It appears by that, that the note was not given 
as an abfolute, but a conditional payment. It is unrea- 
fonable to fuppofe that the condition was that Young and 
co. fhould be obliged to profecute a fuit againft Edgar 
through all the courts of Virginia. 


The prayer was to inftruct the jury that a fuit muft be 
proved to have been profecuted againit Edgar, and his in- 
folvericy made to appear. 


The judgment of the county court of Fairfax is no bar. 
It was not even a bar to a fecond fuit by Young and co. 
againft Clark on the fame note. For the opinion of that 
court was not generally that the fuit would not lie againft 
Clark on his indorfement, but that it would not lie againft 
him previous to a {uit againft Edgar, and his infolvency, 
being made to appear. _ Therefore, after proving Edgar 
infolvent by a fuit, Young and co. might have brought a 
fecond fuit againft Clark and recovered, for any thing that 
appears by the opinion of that court. 


If then Young and co. might have had a fecond a€tion 
upon the note, they may well bring a fuit upon their ori- 
ginal caufe of action. The opinion of the Fairfax court 
was only that the plaintiffs had brought their aétion toe 
foon. 


It is faid this is the fame caufe of a€tion which has been 
decided in the county court of Fairfax, and that the judg- 
ment in that court isa bar to this action. 

A2 
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Inorder to prove this, it is neceffary to fhew, not only 
that the fame evidence applies to both, but the former 
judgment muft have been upon the fame point. And that 
point muft be on the merits. 5 Bac. ab. new edition, p. 


442. 


In the cafe of Kearflake v. Morgan, cited from 5 Term 
Rep. it did not appear what had become of the note; it 
might have been paid. Befides that was a cafe under the 
ftatute of Anne, which makes promiffory notes a payment. 


The cafe of Chamberlyn v. Delarive, in 2 Wilfon 3535 
was decided on the grofs negligence of the plaintiff in 
holding the order four months without making a demand 
of the money, until the drawee failed. 


The refufal of the court below to give the inftruction 
prayed, and the direction which they did give to the jury, 
are both juftified by the decifions of the court of appeals 
of Virginia. That court has never decided, that a fuit 
againft the maker of the note is, in all cafes, neceffary be- 
fore refort can be had to the indorfer. It is true that 
in the cafe of Mackie v. Davis, Judge Roane faid, that 
“‘ the aflignee of a bond acquires a /ega/ right to bring 
«¢ {uit uponit, and to receive the money difcharged from 
“¢ any control of the aflignor over the fubject ;” and that 
“it is, therefore, his duty to bring fuit.” But that was 
on'y an obiter opinion, not applicable to the point of the 
caufe. It is certainly not a felf-evident truth, nor is it 
very apparent how the conclufion flows from the pre- 
mifes; and judge Carrington, in his opinion, in the 
fame cafe p. 231, fays As to the lengths which it be- 
‘* hoves the affignee to go in purfuit of the obligor, before. 
‘¢ he can refort to the affignor, it is unneceffary to lay down 
‘* any general rule; it may fuflice to fay, that in the pre- 
« fent cafe he went far enough.” In that cafe, indeed, a 
fuit had been brought; but the courts of Virginia have 
never laid down any general rule as to what is due dili- 
gence in fuch acafe. In the cafe of Lee v. Love, in 
Call’s reports, and Minnis v. Pollard, Call 226. it feems. 
rather to be inferred that a fuit is not in all cafes necef- 
fary. Inthe cafe of Mackie v. Davis, the court decided 
that the remedy of the aflignee of a bond againft the 
affignor, was by the commen Jaw ; and it is clear from 
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the cafe of Lambert v. Oakes, in 1 Lord Raymond 443, 
that, by the common law, the indorfee of a note had his 
remedy againft the indorfer, if the money was not paid 
by the maker of the note on demand. 


If, therefore, a fuit againft the maker of a note is not, 
in all cafes, neceflary to charge the indorfer, the court 
below were right, both in refufing the inftruction as pray- 
ed, and giving the opinion which they did. 


C. Lee, on the fame fide. 


1. The point arifing from the firft bill of exceptions is, 
that the court might well refufe to compel the plaintiffs 
below to join in demurrer to the evidence. This point 
being now agreed, I fhall confider, 


2. Whether the court did right in refufing the inftruc- 
tion to the jury, as prayed in the fecond bill of exceptions, 


It is not neceflary to enquire whether the inftruction 
which they did give was right, but whether they were 
bound to give that which was afked. 


If the note was not received at the time, as abfolute 
payment for the falt, Young and co. had a right of 
action for the price of the falt, upon demand and refufal 
of payment of the note by Edgar. The liability of the 
indorfer to the indorfee of a note is at common law, 
and not by the cuftom of merchants, or the ftatute of 
Anne. And by the common law, nothing more was ne- 
ceflary to fix that liability than a demand upon the maker 
of the note and his refufal to pay. Upon this, and this 
only, the right of action accrued againft the indorfer. 


It is true that Young and co. had two remedies. They 
might either fue Clark upon his indorfement, or upon the 
original contraét for the falt. Having failed in the for- 
mer, they are not precluded from reforting to the latter, 
Their eleétion of the firft is not a waiver of the laft. 


The action in Fairfax county, on the note, was no bar 
to the action in the diftrict of Columbia, upon the ac- 
count. The note was no payment of the account, nor 





—o 


183° SUPREME COURT WU. S. 


Cian’ was the former action for the fame caufe as the prefent. 

v. The caufes of a€tion, and the evidence neceflary to fup- 

Youre port them, were entirely different. The declaration in 

&co. Fairfax county contained three counts. 1ft. A fpecial 

mye? count on Clark’s indorfement of the note. 2d. For money 
lent. 3d For money had and received. 


In the prefent aétion the declaration has alfo three 
counts—1ft. for the price of the falt fold; ad. a quan- 
tum valebat; 3d. money had and received. 


The fame evidence will not fupport both a¢tions. The 
indorfement of Clark is the evidence necefflary in one. 


The delivery of the falt is the evidence to fupport the 
other. 


In the cafe of Kitchin v. Campbell, 2 Bl. Rep. 827, 831, 
The court faid, “ The principal confideration is, whe- 
« ther it be precifely the fame caufe of a€tion in both, ap- 
“ pearing by proper averments, in a plea; or by proper 
“ facts {tated in a fpecial verdi€t, or a fpecial cafe. One 
« great criterion of this identity is, that the fame evidence 
* will fuftain both the ations ;” and cited Putt and Roy- 
fron, 2. Shower, 211. Raym. 472. 3. Mod. 1. Pollexfen 
634, Mortimer and Wingate, Moor 463. Bro. adtion 
on the cafe 97, 105.—-And not only muft it require the 
fame evidence to fupport both, but in both the queffion 
mutt be the fame.—2 Bl. Rep. Kitchin v. Campbell, p. 
832—E/p. Rep. 130, Ruff v. Webb. This was an ac- 
tion for a fervant’s wages, againft his mafter, who had 
given him a draft for the full amount of his wages, on 
a third perfon, which was not ftamped. And although 
the plea itated that he accepted it in abfolute payment, 
yet it was held to be no bar. 


The cafe of Kearflake v. Morgan depends on the fta- 
tute of Anne, which declares that a note given for a debt 
due by account, fhall be a fatisfa€tion, unlefs the plain« 
tiff ufes due diligence. No fuch ftatute exifts in Virgi- 
nia. 


In the cafe of Chamberlyn v. Delarive, there was no 
demand at all upon the drawee of the bill. Neither of 
thofe cafes therefore were like the prefent. 
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If a note is agreed to be taken in payment abfolutely, 
it is 2 fatisfa¢tion ; but where there is no fuch agreement, 
the law implies a condition that the holder fhall ufe due 
diligence. The county court of Fairfax has decided that 
Young and co. have not ufed due diligence. That de- 
cifion is valid and conclufive all over the world, until 
reverfed by a competent authority. How then does 
this cafe ftand? Young and co. fold falt to Clark, and 
received a note, as a conditional payment, or a collateral 
fecurity, no matter which; which note they have made 
their own by their own laches. ‘The maker of the note 
has become infolvent and run away. Who ought to bear 
the lofs? The law fays clearly, the perfon who has been 
negligent, who has not complied with the requifites of 
the law. 


It is immaterial whether the judgment in Fairfax, is an 
abfolute or a temporary bar ; for if it js a temporary bar 
only, yet Young and co. have aot done what that court 
decided to be neceflary. 


Mafon, on the fame fide. 


A judgment on the fame queftion between the fame 
parties is conclufive until reverfed. "What is the fame 
-queftion ? It is the real merits, the matter of right be- 
tween the parties. 


The fame evidence is not the criterion. Trefpafs and 
trover require different evidence; yet if the merits of 
the fame queftion are the gift of both, the one is a bar 
to the other. Here the queftion was the fame as in Fair- 
fax, viz. Whether Young and co. had not been guilty 
of laches in refpe& to the note, for if they had, they 
had barred themfelves not only from a right to recover 
upon the note, but upon the original contraét for the 
falt. One and the fame queftion will decide both cafes. 
That queftion is upon the merits, and is in fa&t the only 
queftion in difpute between the parties. 


It is not important whether the note was received as 
an abfolute or a conditional payment. For if it was a 
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Crag. “conditional payment, the laches of Young and co. have 


Ve 


Youns 


& co. 


/ 


made it abfolute. There is no evidence of notice to 
Clark, of the default of Edgar, until the bringing of the 
fuit in Fairfax county, which was 18 months after the 
note became payable. Having two remedies for the price 
of the falt, Young and co. could not refort to both. 
They made their eleétion to fue upon the note, and hav- 
ing purfued that remedy to judgment againft themfelves, 
they are forever barred. 


The county court of Fairfax have decided the only 
queftion which exifted between the parties, the negli- 
gence of the plaintiffs below, whereby they had made 
the note their own; and therefore they muft abide the 
lofs. 


Feb. 17th. The chief juftice delivered the opinion of 
the court. 


This was a fuit brought by the defendants in error 
againft the plaintiffs, in the circuit court of the diftri& 
of Columbia fitting in the county of Alexandria, and the 
declaration contains two counts for goods, wares and 
merchandizes fold and delivered, and one for money had 
and received to their ufe. The caufe came on to be tried 
on the general iffue and a verdict was found for the plain- 
tiffs below, on which the court rendered judgment. 


At the trial of the caufe it appeared that the fuit was 
brought for a quantity of falt fold and delivered by Robert 
Young and co. to Clark; after which Clark indorfed to 
Robert Young and co. a promiffory note made by Mark 
Edgar to John Pickerfgill and co. which had been indorfed 
by them to thefaid Clark, and which was payable 60 days 
after date. 


This note was protefted for non-payment; after which 
a fuit was brought thereon by Robert Youngand co. in the 
county court of Fairfax againft Clark ; and the declaration 
contained two counts, one on the indorfement, and the 
other for money had and received to the ufe of the plain- 
tiffs. In this fuit verdi€t and judgment was given for the 
defendant Clark, the court of Fairfax being of opinion 
that a fuit could not be maintained againft the indorfer 
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of the note, until a judgment had been fi 


againft the drawer, and his infolvency made to appear. © . 


After the determination of that action, this fuit was 
inftituted on the original contract ; and, at the trial, the 
counfel for the defendant moved the court to inftruct 
the jury, that if from the evidence given in the caufe, 
they fhould be of opinion that the promiffory note afore- 
faid was indorfed by the defendant to the plaintiffs, in 
confequence of the goods, wares and merchandizes fold as 
aforefaid, although the faid indorfement was not intend- 
ed as an abfolute payment for the faid goods, wares and 
merchandizes, or received as fuch by the plaintiffs, but 
merely as a conditional payment thereof, yet the receipt 
of the faid note under fuch circumftances, and the infti- 
tution of the aforefaid fuit by the faid plaintiffs againft 
the faid defendant, on his indorfement aforefaid, made the 
faid note, fo far a payment to the faid plaintiffs, for the 
faid goods, wares and merchandizes, as to preclude them 
from fuftaining any ation againft the faid defendant for. 
the faid goods, wares and merchandizes, until they had 
taken fuch meafures againft the faid Mark Edgar, as were 
required by the laws of Virginia; and that the plaintiffs, 
having inftituted the fuit aforefaid upon the faid note 
againft the faid defendant, and shat having been decided 
againft the faid plaintiffs, they were barred from fuftain- 
ing this action againft the faid defendant. 


This inftructidn the court refufed to give, but directed 
the jury, that if they were of opinion, from the evidence, 
that the falt was fold and delivered as alleged, and that the 
promiffory note aforefaid was indorfed by the defendant to 
the plaintiffs in confequence of the falt fold as aforefaid, 
although the faid indorfement was not intended as an 
abfolute payment for the faid falt or received as fuch by 
the plaintiffs, but merely as a conditional payment thereof, 
the fame is a difcharge to the defendant for the falt fold 
to him, unlefs it is proved that due diligence has been 
ufed to receive the money due on the note; but that the 
bringing fuit on the faid note againft Mark Edgar was not 
effentially neceflary to conftitute the faid diligence ; and 
that the faid diligence may be proved by other circum- 
ftances, and their omitting to bring the faid fuit againft 
Edgar may be accounted for by the jnfolveacy of Edgar, 


~ Craré 
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if proved, or any conduct of the defendant which may 
have prevented the bringing of the faid fuit. 


To this opinion the counfel for the defendant excepted, 
and then prayed the court to direét the jury that the defen- 
dant was entitled”to.a credit for the amount of the /aid 
note, unlefs the plaintiffs could thew that they had infti- 
tuted a fuit thereon againft Edgar, or that Edgar had 
taken the oath of infolvency, or abfconded at the time 
the note became payable, or unlefs the plaintiffs could 
fhew that they had offered to return and re-aflign the faid 


note to the faid defendant, previous to the inftitution of 
this fuit. 


This direétion the court refufed to give, and referred 
the jury to their opinion already given on the principal 
points now ftated and to which an exception had already 
been taken. ‘This opinion was alfo excepted to. A ver- 
dict and judgment was then rendered for the plaintiff with- 
out giving crédit for Edgar’s note, which judgment is now 
brought into this court by writ of error. 


On thefe exceptions it has been argued that the court 
has erred, becaufe, 


1ft. The conduct of the plaintiffs, Young and co. has 
difabled them from maintaining this action, and fuch 
ought to have been the direétion to the jury. 


adly. The verdiét and judgment in Fairfax court is a 
bar to this action. 


The condué& of the plaintiffs was entirely before the 
jury, to be judged of by them from the evidence, ex- 
cepting only that part of it refpe€ting which the court 
gave an opinion. We are therefore only to enquire whe- 
ther the opinion given by the court be erroneous. 


It is agreed on both fides that the note in this cafe was 
not received, as payment of the debt, and confequently 
did not extinguifh the original contract. It was received 
as a conditional payment only, and the opinion of the 
court was, that in fuch a cafe the want of due diligence 
to receive the money due thereon would difcharge the 
defendant. But the court proceeded to ftate that due 
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diligence might be proved although no fuit was inftituted; 
and that circumftances, fuch as the known, infolvency of 
Edgar, the drawer of the note, or any conduct of Clark, 

enting a fuit, would excufe Young and co. for not 
having inftituted one. 


This opinion of the court feems perfeétly corre&t. The 
condition annexed to the receipt of the note can not be 
prefumed to have required that a fuit fhould be brought 
againft a known infolvent, or that it fhould be brought 
againft the will of the indorfer; if he chofe to difpenfe 
with it, or took means to prevent it, nothing can be more 
unreafonable than that he fhould be at liberty to avail him- 
felf of a circumftance occafioned by his own conduét. 


It is not intended to fay that the perfon receiving fuch 
@ note is compellable, without {pecial agreement, to fue 
upon it in any ftate of things. It is not defigned to fay 
that he may not, on its being protefted, return it to the 
indorfer, and refort to his original caufe of ation; ‘it is 
only defigned to fay, that under the circumftances of this 
cafe, nothing can be more clear than that there was no 
obligation to fue. 


The court gave no opinion that the fuit in Fairfax was, 


or was not, a bar to that brought in the county of Alex- 
andria. 


> 
It is however clear that no fuch bar was created. 


To wave the queftion, whether in fuch a cafe as this, 
with declarations for fuch diftin&t caufes, a verdi&t in a 
prior fuit may be given in evidence as a bar to another fuit 
really for the fame caufe of action: it is perfeétly clear 
that in this cafe the fame queftion was net tried in both 
caufes. 


In Fairfax the point decided was, that the fuit againft 
the indorfer would not lie ’till a fuit had been brought 
againft the drawer; in the fuit in Alexandria the point 
to be decided was whether the plaintiffs had loft their re- 
medy on the original contraét, by their conduct refpecting 
the note. Thefe were diftinét points, and the merits of 
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Crarx the latter cafe, were not involved in the decifion of the, 
v. former. 
Youns, 
& Co. On the fecond bill of exceptions, the only real new 
ee mane point made, is, whether the action is pases aro un- 
lefs Robert Young co. had offered to return and re- 
aflign the note before the inftitution of thé fuit. 


Ungqueftionably Clark is entitled to the benefit of the 
note, but as it was no extinguifhment of the original 
caufe of aétion, there was no abfolute neceflity to prove 
an offer of the note before the inftitution of the fuit. 
Indeed it does not appear, in this bill of exceptions, whe- 
ther the note was merely a collateral fecurity, or a condi- 
tional payment. ‘This is no where ftated pofitively. In 
the firft opinion of the court it is ftated hypothetically, 
and that opinion muft be confidered on the prefumption 
that fuch was the faét. But no fuch prefumption is raifed 
refpecting the fecond bill. 


Judgment affirmed with cofts. 





WILSON 
VU. 
LENOX AND MAITLAND. 


WILson 
VU. 

Lenox & at. ——a 
Cy ed 
A declaration Frror to the circuit court of the diftrict of 
in arbe, under Columbia fitting at Alexandria, on a judgment obtained 
Virginia, upon by the prefent defendants in error, againft the plaintitt in 
a protefted bill error, in an action of debt, as indorfer of a bill of ex- 
of exchange for change for £.300 fterling, drawn on the 2d January, 
“trae rg 1799, at Alexandria, by A. and W. Ramfay, on Find- 
mages and co? ley, Bannatyne and co. London, at ninety days fight, pay- 
of protef, mut able to Wilfon, the plaintiff in error, and by him in- 
ator ent dorfed to the defendants. ‘This bill was prefented for ac- 
of weet. ©ceptance on the 28th of February, 1799, and refufed, 

uere, whether and on the ift of June, 1799, protefted for non-payment. 
if the holder of ‘The declaration was ‘ of a plea that he render unto them 
a billof ex- «the fum of £.300 fterling, with damages, intereft and 


h ’ aft . . 
+ aa = * charges of proteff, on a protefted bill of exchange, which 
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* to them he owes, and from them unjuftly detains,” and Wrtsox 
goes on to ftate the drawing of the bill of exchange « ac- U. 
«‘ cording to the cuftom of merchants,” the indorfement by Lenox & at, 
Wilfon to Lenox and Maitland; the refufal of Findley, rege es! 
Bannatyne and co. to accept the bill on its being | ms ane on indertey f 
ed for acceptance (but does not ftate a proteft for non- a tees. 
acceptance, nor notice of the non-acceptance given to Wil- drawee, charge 
fon) and the proteft, « in due form, according to the cuftom the bill in ac- 
“‘ of merchants,” for non-payment; “ of which the faid Count cufrent 
A againft the 

“ defendant afterwards, to wit, on the day of drawer, and 
“ in the year aforefaid, at the town and county upon thie whole 
“ aforefaid, had notice, whereby, and by force of the = = 
“ aét of afiembly of the commonwealth of Virginia, in i,ies, then the 
* fuch cafe made and provided, action accrued to the amount of the 
«  faid plaintiffs, to demand and have of the faid defend- bill, the in- 
“ant the faid fum of £.300 fterling, with damages, in- oa 
“ tereft and charges of preteft ; neverthelefs, the faid de- yhether th 

4 p ; . 5) Whether the 
‘ fendant, although thereto often required, hath not paid indorfer is dif- 
“ unto the faid plaintiffs the faid fum of three hundred — by the 
“ pounds fterling, with damages, intereft and charges of ro pant on 
“ proteff, but the fame to pay hath hitherto refufed, and the drawer, af- 
« ftill doth refufe, to the damage of the plaintiffs, 750 ter due notice 


: . ” iven to the 
«‘ dollars, and thereupon they bring fuit, &c. Pdorter? 


Whether it be 

The act of affembly of Virginia, which gives the ac- neceffary to 
tion of debt ona protefted bill of exchange (revifed code, 2ver 4 proteft 
p- 121) provides, “ that where any bill of exchange is or prime ati 
« fhall be drawn for the payment of any fum of money, action on pro- 
“im which the value is or fhall be exprefled to be re- teft for non- 
“‘ ceived, and fuch bill is or fhall be protefted for non-ac- P# a ? = 
“ ceptance or non-payment, the drawer, or indorfer, pentane > 
“ fhall be fubjeét to the payment of fifteen per centum competent wit- 
“ damages thereon, and the bill fhall carry an intereft of nels for the 
“ five per centum per annum, from the date of the pro- —— nin 
“ teft, until the money, therein drawn for, fhall be fully jn. aor 
« fatisfied and paid.” 


“ §, 3. It thall be lawful for any perfon or perfons, 
«having aright to demand any fum of money upon a 
“ proteited bill of exchange, to commence and profe- 
“ cute an action of debt, for principal, damages, intereft 
“ and charges of proteft, againft the drawers or indorfers 
“jointly, or againft either of them feparately , and judg- 
“ment fhall and may be given for fuch principal, da- 
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Witson ‘ mages and charges, and intereft upon fuch principal, 
v. ‘¢ after the rate.aforefaid, to the time of fuch judgment, 
Lewox& At. ¢ and for the intereft upon the faid principal money re- 
‘* covered, after the fate of five per centum per annum, 

‘ until the fame fhall be fully fatisfied.” 


«§. 4- In all bills of exchange given for any debt due 
«in current money of this commonwealth, or for cur- 
‘‘ rent money advanced and paid for fuch bills, the fum 
‘* in current money that was paid or allowed for the fame, 
« fhall be mentioned and exprefied in fuch bill, and in 
*‘ default thereof, in cafe fuch bill hall be protefted, and 
‘¢ a fuit brought for the recovery of the money due there~ 
‘‘ by, the fum of money exprefied in fuch bill, hall be 
‘‘ held and taken as current money, and judgment thall 
‘* be entered accordingly.” 


«¢§. 6. In any action which hath been, or fhall be 
*< commenced, and is or fhall be depending for the reco- 
“very of any fferling money, in any court of record 
*¢ within this commonwealth, wherein the plaintiff or 
*¢ plaintiffs fhall recover, fuch court fhall have power, and 
‘are hereby dire&ed, by rule to be entered at the foot 
‘¢ of their judgment in fuch action, to order fueh judg- 
*¢ ment to be levied or difcharged in current money, at 
* fuch a difference of exchange as they fhall think juft.” 


The caufe, in the court below, was tried upon the 
plea of ni/ldebet, and the jury found a verdi& for the 
debt in the declaration mentioned, and one cent damages ; it 
was therefore confidered by the court, “that the faid 
*< plaintiffs recover againft the faid defendant their debt 
‘* aforefaid, amounting to three hundred pounds flerling, and 
‘« their damages aforefaid, by the jurors aforefaid, in 
‘* form aforefaid affeffed, and alfo their cofts, by them 
“‘ about their fuit in this behalf expended ; and the faid 
‘¢ defendant in mercy, &c. But this judgment (damages 
“« and cofts excepted) is to be difcharged by the payment 
“of eight hundred and fifty-five dollars, twenty-three 
*< cents.” 


The record which came up contains fix bills of excep- 
tions. 
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1. Firft. That the defendant Wilfon produced in evi- 
dence to the jury the accounts of the plaintiffs Lenox and 
Maitiand, againft A. and W. Ramfay, the drawers of 
the bill, whereby the latter were charged as debtors to 
Lenox and Maitland, on the 22d of Auguft, 1799, for 
the amount of the bill and damages in dollars and cents, 
among many other debts and credits, upon which whole 
accouiits current, a balance of 1og5 dollars only ap- 
peared to be due from A. and W. Ramfay to Lenox and 
Maitland ; and thereupon prayed the opinion of the court 
whether by making the faid bill an item of account as flated 
in the aforefaid accounts againft the faid A. and W. Ramfay, 
the faid Wilfon was not thereby, as indorfer, difcharged ; 
and the court were of opinion that he was not. 


2. Second. That the defendant offered to prove that 
the plaintiffs had received part of the money from the 
drawers of the bill face the defendant Wilfon had notice 
of the proteft, but the court were of opinion that the 
fame, if proved, would not difcharge Wilfon as indorfer. 


3. Third. That the defendant offered to prove by the 
bill and proteft, that after the proteft of the faid bill at 
the requeft of Roberts, Curtis and co. the then holders of 
the bill, it was paid by Dorin, Strange and co. to Ro- 
berts, Curtis and co. for the honor of Lenox and Mait- 
land, the plaintiffs, and thereupon prayed the opinion of 
the court, whether, as the bill had been fo paid, this ac- 
tion would lie againft the defendant as indorfer, and the 
court gave it as their opinion that it would lie. 


4- Fourth. That the defendant prayed the opinion of 
the court, whether it was not incumbent onsthe plaintiffs 
te prove the value of current money received here for the 
bill upon which this aétion is brought, which bill is in 
thefe words: “Exchange for £ .300 fterling, Alexandria, 2d 
“ January, 1799. Ninety days after fight of this our firft 
“ of exchange, (fecond, third and fourth of the fame te- 
* nor and date unpaid) pay to the order of William Wil- 
«‘ fon, efq. the fum of three hundred pounds fterling, for 
“‘ value here received, and place it to account as advifed 
“ by Andrew and William Ramfay.” “To Mefirs. Find- 
‘ley, Bannatyne and co. London.” And the court gave 
it as their opinion, that it is not neceflary for the plaintiffs 
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Witson_ to prove the value given here in current money for the 
U. faid bill. 

Lenox &at- 

“—-~--"_—ss. Fifth. That the defendant offered to prove by the 
account thereunto annexed, that the bill, upon which this 
fuit was brought, was given in the commonwealth of Vir- 
ginia, either for dollars and cents due in the faid common. 
wealth, from A. and W. Ramfay to the piaintiffs, or for 
dollars and cents advanced by the plaintiffs, or fome 
other perfons, for the faid A. and W. Ramfay, in the 
ftate of New-York, and prayed the opinion of the court, 
whether, if the faid faéts were proved to the jury, the 
faid bill ought not to be fettled according to its nominal 
amount as current money of Virginia. Whereupon, the 
court inftruéted the juty, that if they were of opinion 
from the evidence offered, that the bill of exchange was 
given for any debt duc from A. and W. Ramfay, in cur- 
rent money of the commonwealth of Virginia, or for 
current money advanced: and paid for the faid bill, and 
the fum in current money, that was paid or allowed for 
the fame, is not expreffed in the bill, the fum expreffed 
in the bill fhall be held and taken as current money of 
Virginia; and if, from the evidence offered, they fhould 
not be of that opinion, that the fum expreffed in the 
bill fhall be taken and held, as fo expreffed, to wit, in 

{terling money. 





6. Sixth. That the defendant offered to examine Wil- 
liam Ramfay, one of the drawers of the bill, to which 
the counfel for the plaintiffs objeéted, and the court gave 
it as their opinion, that the faid W. Ramfay was an in- 
competent witnefs in the caufe. 


The fecond, third, fourth and fifth exceptions feem to 
have been abandoned in the argument in this court. 








C. Lee, E. F. Lee, and Swann for plaintiff in error. 


Simms for defendants. 





* 
The errors infifted on by the counfel for the plain- 
tiff in error were, 


ift. The opinion of the court below, as ftated in the 
firit bill of exceptions. 
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ad. The reje€tion of W. Ramfay asa witnefs. Witson 
Ve 
gd. That there was no proteft for mon-acceptance of LENox & aL. 
the bill. 


4th. That the declaration does not ftate any demand 
of payment of the bill, made on the drawees. 


sth. The damages are not laid in the fame currency as 
the. debt. 


6th. The jury have awarded that the ferling debt 
fhould he difcharged by the payment of 855 dollars and 


23 cents. 
qth. The debt demanded is not certain. 
E. F. Lee, for the plaintiff in error. 


1ft. The court below erred in not inftru€ting the jury 
that the defendants in error, by charging the bill in ac- 
count againft the drawers, in the manner ftated in the 
accounts, had difcharged the indorfer. The court ought 
at leaft to have left it to the jury to decide whether the 
circumftances did not amount to a difcharge of Wilfon. 


By the account of Lenox and Maitland againft the draw- 
ers of the bill, it appears that after charging the amount 
of the bill, and damages, intereft and charges of proteft, 
and turning the amount into dollars and cents at fuch rate 
of exchange as the defendants in error pleafed, there was 
only a balance of about 1000 dollars due to them from 
the drawers ; it is not reafonable that they fhould recover 
more than is due to them againft an innocent indorfer who 
muft look to-infolvent drawers for his indemnification. 
The defendants have in faét given credit to the drawers 
for the amount due on the bill, and have agreed to liqui- 
date it in account.: If the holder of a bill receives part 
of the money from the acceptor without giving notice 
to the drawer, the latter is difcharged. Buller N. p. 275. 
So if he receives part from the drawer, he difcharges 
the indorfer. Here no notice was given to Wilfon; * 


_® Chief Fuptice-—Does the hill of exceptions ftate that notice was not 
given to Wilfom ? If it decs aot you cam mot argue upon the want of ne- 
tice &. F. Lee. 
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Witsow oor if there was, it is waived by the conduct of Lenox 
U. and Maitland. In the cafes of Dingwall v. Dunfter, Doug, 
Lenox & AL- 247 (235.) it is true that judge Buller fays, that nothing 
“—-y——" but an exprefs agreement can difcharge an acceptor, but 
the court are careful to diftinguifh between the cafe of 
an acceptor, and that of a drawer or indorfer. The im- 
plication is, that there are many circumftances which will 
difcharge the latter, without an exprefs agreement. The 
court ought, at leaft, to have inftructed the jury that they 
might infer a difcharge from the circumftances of this 

cafe.* 


adly. W. Ramfay, the drawer of the bill, ought to 
have been admitted as a witnefs. He had no intereft 
which would render him incompetent. The verdiét in 
this cafe could not have been given in evidence either for 
or againft the witnefs; and whether Lenox and Maitland 
recovered againft Wilfon, or not, he was ftill liable to an 
action as drawer—to Lenox and Maitland if they failed 
againft Wilfon—or to Wilfon, if they fucceeded. In 
the cafe of Smith gui tam v. Prager, 7 Term, rep. 62. 
the rule is clearly laid down to be, that mo objection 
“ could be made to the competency of a witnefs upon the ground 
“ of interef, unlefs be were direétly interejied in the event of 
“ the fuit, or could. avail bimfelf of the verdiG in the caufe, 
“« fo as to give it in evidence on any future otcafion in fupport of 
“ bis own interef.” The objeGtion only goes to his cre- 
dit, unlefs the judgment can be given in evidence for 
him in any other fuit. The fame principle is confirmed 
in the cafe of Fordaine v. Lafbbrooke, 7 Term, rep. 601, 
where, in a {uit between the indorfee and the acceptor of 
a bill, the payee was called and allowed as a witnefs to de- 
feat the action, by proving that the bill, although dated 
at Hamburgh, was in fact drawn in London, and fo void 
for want of aftamp. It may be obferved in that cafe, that 


E. F. Lee—tt does not. But the declaration dees not allege notice 
of the mon-acceptance, nor of the nan-payment ; but only of the 
for non-payment, and a material fact not averred can not be prefumed to 
have been proved. é‘ 


* Chafe, Fuftice. ‘There is no doubt a drawer or indorfer may be dif- 
charged in exprefs terms; or by facts amounting to a difcharge; but where 
the difcharge is not exprefs but by implication arifing from facts, the 
jury, and not the court, are to decide whether it is a difcharge; the 
court ought not to fay it was a difcharge. 
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it was admitted that there could be no objeétion on the Witsow ” 
ground of intere/?, but the objection relied on was, that the v. 
witnefs ought not to be permitted, from motives of poli- Lenox & at. 
cy as it refpected mercantile credit, to impeach a nego- 
ciable inftrument to which he had aflifted in giving cur- 
rency by his indorfement; and even that objection was 
over-ruled. In the cafe of Carter v. Pearce, 1 Term, rep. 
163, the court faid that, « the bare poffibility of an ac- 

they « tion being brought againft a witnefs, is no objection to 

this « his competency ;” and that ‘in order to fhew a witnefs 
« interefted, it is neceflary to prove that he muf derive a 
« certain benefit from the determination of the caufe one 

ht to «‘ way or the other.”* 

ereft 

é& in gdly. Here was no proteft for non-acceptance, nor does 

+ for the declaration ftate a demand of payment from the draw- 

tland ees, nor notice of the non-payment, or non-acceptance 


to an given to Wilfon. The proteft for non-payment is not evi- 
failed dence that the money was demanded at the time the bill 
In became payable. 4 Bac. ab. 735, Gwyllim’s edition. 

- 62. 


ection In the cafe of Rufbton v. Ajpinall, Doug. 679. (653) 


round it is exprefsly decided that the plaintiff muft allege in 
ent of his declaration a demand, and refufal of the acceptor on 
caufe, the day when the note was payable, and notice thereof to 
port of the indorfer before he can be made liable; and that the 
8 Cre. want of fuch averments in the declaration is not cured 
e for by a verdiét. And Lord Mansfield there lays down the 
irmed rule to be, “ that where the plaintiff has ftated his title 
Gor, “or ground of action defecfively or inaccurately (becaufe, 
tar of “to entitle him to recover, all circumflances neceflary in 
to. de- « form and fubftance, to complete the title fo imperfectly 
dated « ftated, muft be proved at the trial) it is a fair prefump- 
o void “tion, after a vereict, that they were proved; but that 
, that «“ where the plaintiff totally omits to ftate his title or 
; “ caufe of action, it need not be proved at the trial, and 
: notice « therefore there is no room for prefumption.” 
C 
—y The demand and refufal of the drawee to pay is the 
very fubftance of the plaintiffs’ title to recover ; and there- 
r be dif- 


it where * Chafe, Fuftice. Upon the ftatute of gaming, ufury and the like, but 
Sts, the in no other cafe, are the drawers, indorfers, &c. competent witnefles: 
ge; the The cafes all thew it. c 

. 2 





-Witson 
Vv 
Lenox & ar 
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fore the not fetting it forth in the declaration is a total 
ontiffion of his caufe of aétion. 


4th. The damages are not laid in the fame currency 
with the bills and the promife. .To fupport this objec- 
tion he relied on the decifjon of the court of appeals of 
Virginia, in the cafe of Scatt’s executors v. Call, 1 Wafb. 
Rep. 115, and Skipwith v. Baisd, 2 Wajfb. 165. 


C. Lee, on the-fame fide. 


tft. The queftion to the court below was whether the 
plaintiffs by making the bills an item of the accounts, as 
therein flated, had not difcharged the indorfer Wilfon. 
The accounts of Lenox and Maitland againft the drawers 
of the bill, begin in 1798 andendin 1800, The bills are 
entered in account, on the 22d of Auguft 1799, and 
charged with intereft and damages; and the amount car- 
ried out from fterling into dollars and cents, at fuch rate 
of exchange as the defendants in error pleafed. They 
have therefore changed the nature of the demand, and 
given credit to the drawers for a certain fum in the cur- 


, Tency of the United States. They have, as far as they 


were able, manifefted their intention to give credit to A. 
and W. Ramfay. 


Thefe circumftances being fubfequent to the notice to 
Wilfon are a difcharge in law, and are equivalent to an 
exprefs difcharge. If 1 am right the court ought to 
have inftructed the jury that thefe facts difcharged. all 
perfons but A. and W. Ramfay. Perhaps the court 
might have left it to the jury to infer an intention to dif- 
charge the indorfer; but the court ought not to have 
inftructed the jury that Wilfon was not thereby dif- 
charged as indorfer. 


2d. The objeétion to the competency of W. Ramfay 
as a witnefs was not good. Ifhe had any intereft, it was 
in favor of the plaintiffs. The objection was made gene- 
rally and goes to his proving any fact whatever. A wit- 
nefs may be competent to prove fome faéts and not others. 
He was competent to prove, not only that the bill was 
charged in account, but that it was given up, and came 
furreptitioufly to the poffeflion of the plaintiffs, if the fac 
had been fo. 1 ftate this only to thew that he ought not 
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to have been wholly etcluded. On a criminal profecu- 
tion for forgery, the party, whofe name is forged, may be 
a witnefs, 1 Dail. 110. he doétrine that a man fhall not 
be permitted to difprove a paper to which he has put his 


WI sen. 
Vv. 
Lewox & Abe 


name to give it credit, is over-ruled in the cafe of Fordane 


and Lafbbrooke cited ftom 7 Term. Rep. 601. In the cafe 


of Walpole v. Pulteney, cited in Deug. 249 ( 237.) in the note, - 


at the fecond trial of the caufe at Guildhall at the fittings 
after Michaelmas term 1779, before Skynner, chief Baron, 
Alexander, the indorfer of the bill was {worn asa witnefs 
for the acceptor, and no objection made to his compe- 
tency. But in this cafe there is not any intereft what- 
ever in the witnefs. For if the evidence of Ramf. 
went to difcharge Wilfon, {till it would not goto dif 
charge Ramfay itfelf. There is a cafe alfo in Efpinaffe’s 
reports, in which the acceptor was {worn as a witnefs in 
@ queftion between the indorfee and drawer. 


Simms, contra. 


ft. The charge of the bill in account againft the 
drawers, does not amount to a /ega/ difcharge of the 
indorfer. It is neithet an exprefs or an implied dif- 
charge. The holder has a remedy againft all or any of 
the indorfers or the drawer, until he gets full fatisfa€tion. 
If he gives due notice to the party to whom he means to 
refort, he is not bound to commence fuit — If he 
receives part from the drawer, it is fo much to the benefit 
of the indorfer, and he has no right te complain. Due 
notice is all that the indorfer has a right to require, and 
if he does not then fecure himfelf, it is his own fault. 
The cafe from Buller, N. P. 275, is not denied to be law; 
but Builer there fays, * if the indorfee give credit to the 
“ drawer, without notice to the indorfer, it will difcharge 
“him.” But here it is admitted that notice was given, 
and the allegation is, that notwithftanding fuch notice, 
the fubfequent charge in the accounts of Lenox and Mait- 
land againft the drawers has difcharged the indorfer. 


Lenox and Maitland might have brought fuit againft 


the drawers, without prejudice to their claim againft the - 


indorfer ; @ fortiori, the charging a bill in account againft 
the drawers cannot prejudice the claim againft the indorfer. 


ad. W. Ramfay was offered as a witnefs generally, 
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Witsow without a releafe from Wilfon. The court were right ig 


v. rejecting him both on the grounds of intereft and of public | 
Lenox & a. policy. 


If judgment fhould be rendered againft Wilfon, Ram- 
fay as drawer would be clearly liable to refund Wilfon the 
cofts of fuit; and a relief from that liability was aclear 
interetft. 


A party to a negociable paper ought not to be permitted 
to difcredit it. 


An underwriter can not be a witnefs for another un- 
derwriter in an action upon the fame policy. 


The cafe in Doug. 247, does not affect the prefent. 
The note in 249, is of an ancient cafe; and there Wal- 
te own book was produced with a memorandum that 

‘ulteney was difcharged from his liability as acceptor. 


All the cafes cited are where a party to the bill has 
been admitted as a witnefs either ex neceffitate, or on 
the ground of public conveniency and policy. The cafe 
of Fordane v. Lafbbrooke, was one where the revenue 
would have been defrauded of the ftamp duty, if the 
witneis had been excluded; and to prevent that evil he 
was admitted. 


In the cafes of ufury the maker of the note or other 
fecurity is not admitted unlefs the debt has been paid. 
And in the cafe of forgery, it is a public criminal pro- 
fecution in which the injured party is always admitted. 

' The fault of the declaration, if it does exift, is cured 
by the verdiét under the ftatute of jeofai/s of Virginia, 
which declares, that no judgment after verdict fhall be 
ftayed or reverfed, for mifpleading, in/ufficient pleading, 
or for omitting the averment of any matter, without proving 
which, the jury ought not to have given fuch verdié. Rev. 
Code, 118. But the averment was not neceflary. The 
declaration contains an allegation that the bill was pro- 
tefted im due form, according to the cufiom of merchants, for 
non-payment; and by the cuftom of merchants, the bill 
could not have been protefted until demand and refufal 
of payment. 





FEBRUARY, 1809. 205 


But this action is grounded on the aét of affembly, Wi son 
and not on the cuftom of merchants; and by the aé it wv. 
is only neceflary that it fhould be a proteffed bill of ex- Lenox & ar. 
change. — 


As to notice of the non-acceptance and non-payment 
not being alleged in the declaration, the fa¢t is not fo. 
The declaration alleges that the bill was prefented for 
acceptance and refufed; and afterwards, on the 1ft of 
June, protefted in due form according to the cuftoms of 
merchants for non-payment; of which, (that is, of all 
the facts before recited) the defendant had notice, &c. 


As to the damages being laid in current money; this 
is always done when tobacco, or foreign money is fued 
for. There are fome unintelligible cafes in the court of 
appeals of Virginia; but they have never decided the 
prefent point. In one cafe the court faid that if the fuit 
is for a fterling debt, its value muft not be laid in current 
money, becaufe the law of Virginia authorizes an action 
of debt for fterling money. 


Simms, on a fubfequent day, ftated that a demand of 
payment was not neceflary where the bill was not accept- 
ed, and cited Lilly's entries, 44 and 45. The declaration 
ftates the non-acceptance, and the proteft for non-pay- 
ment.* 


He alfo mentioned a cafe in Peake’s reports, where a 
party to a bill of exchange was refufed as a witnefs; but 
did not produce the book. 


Swann, in reply. 


1. The plaintiffs below having affumed a rate of ex- 
change, and charged the amount in account againft the_ 
drawers, is conclufive evidence of their intention te ex- 
tinguifh the fterling debt. 


2. The jury have awarded that the fterling debt fhould 
be difcharged by the payment of 800 dollarst; the ba- 


* Chafe, Fuftice —A proteft for non-acceptance is abfolutely neceffa: 
in the cafe of a foreign bill. = j F 


4+ The fac& does not fo appear in the record. 
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Witson lance of the account therefore, and not the rate of ex- 
v. change, muft have been the guide of the jury. 

Lenox & At. f 

‘mmyad = 3. The teftimony of Ramfay was not to deftroy thé 
paper, but to explain the nature of the confideration; to 
fhew that it was given for current money of Virginia, 
fo as to bring it within the operation of the 4th feétion 
of the aét of affembly refpecting bills of exchange given 
for current money due in Virginia. This act applies as - 
well between indorfee and indorfer, as between payee and 
drawer*; and if the bill was given for current money 
due in Virginia, the fum mentioned in the bill is to be 
taken as current money, and not as fterling. 


4. A proteft for non-acceptance, and 2 demand of 
payment from the drawee, at the time the bill became pay- 
able, were requifite to enable the plaintiffs below to reco« 
ver. Kyd on bills, 76, 87. t being an action on the fta- 
tute makes no difference, becaufe the ftatute gives the 
action only to fuch perfons as have * a right to demand any 
“« jum of money upon a protefted bill of exchange.” The holder, 
therefore, muft thew a right to demand the money, in- 
dependent of the provifions of the ftatute ; and to afcer- 
tain whether he has fuch a right, we muft refort to the 
cuftom of merchants, and fee whether he has complied 
with all the requifites of that cuftom. 


5. This is an aétion of debt; and the demand is un- 
certain. The debt demanded is the principal, damages, in- 
tercft and charges of proteft, without flating the amount of 
the charges of proteft. The principal is certain, becaufe it 
is ftated to be £.300; and the damages and intereft are 
certain, becaufe the law has afcertained their relative pro- 
portion to the principal; but there is nothing in the de- 
claration by which the amount of the charges of proteft 
can be rendered certain. 


6. The damages ought to have been laid in fterling and 
not in dollars. The damages follow the nature of the 
debt. The aé& of affembly has authorifed fterling debts 
to be fued for and-recovered as fuch. Sterling money 
is not to be confidered as foreign money, 2 Wafd. 165, 
Skipwith, v. Baird. ‘The court of appeals of Virginia in 


* Chicf Fuftice—The law has been fo conftrued in Virginia. 
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that cafe decided that the damages mutt be laid in fter- Wrisox 
ling.* Ue 
, Levox & AL 

The court are to fix the rate of exchange ; but here the ——youned 
jury have awarded at what fum in current money, the fter- 
ling debt fhould be paid, and it is evident that the 890 
dollars which the jury faid fhould difcharge the debt, is 
not the exchange but the balance of account.+ 


Simms cited 3 Dall. 365, Brown v. Barry, to thew that 
a proteft for non-acceptance was not neceflary; and that 
a proteft for non-payment being alleged in the declaration, 
it was not neceflary to aver a demand of payment from 
the drawee. 


C. Lee. The act of jeofails in Virginia is conftrued to 
be the fame as that of England, although the words are 
fomewhat broader. 2. Wa/b. 203. Stevens v. White.t 


Feb. 22d. Ata fubfequent day, the court having fug- 
gefted an error, not noticed by the counfel, or not much 
relied on at the argument, as being apparently fatal, viz. 
that the cofts of proteft which are uncertain are joined as 
part of the debt declared for. 


"Chief Fufice. In that cafe the court fpake of the damages which confti- 
tute part of the debt in an action under the ftatute upoa a bill of exchange, 
and not of thofe damages, which are demanded at the end of the decla- 
ration for the non payment of that debt. There is no {uch decifion refpec- 
ting the latter. 


t Chafe, Fuftice. f you have no law ef Virginia authorifing fuch a judg- 
ment, it is bad, becaufe at common law no condition or alternative can 
be added to the judgment. It is not a good judgment at common law. 

“rf Fuflice. Uf it is bad, the defendant cannot complain. It is for his 
benefit 

Chaft, Fuftice That may be the opinion of the chief juftice ; but I have 
eonfidered the queftion in a greater cafe than this. 1 am well fatisfied 
{and it will be difficult to alter my opiuion) that at common law no con- 
dition can be annexed to a judgment. 

Simms. It is the praétice of Virginia. The law of Virginia allows 
difcounts to actions of debt, and the judgment is to be rendered for the 
debt,to be difcharged by the fum really due. 


$ Chief Fuftice. The decifions have been fo, although the ftatute of Vir- 
ginia is broader than the I:nglifh ftatute. The general principle decided 
by the court of appeals of Virginia is, that a verdi@ will not cure the 
want ofan averment of a material fact which gocs tothe gift of the adien. 
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Witsow Simms, for defendants in error, was now permitted to 
U fupport the declaration. 
Lenox & AL. 
—~—— sift. The declaration ‘is fufficiently certain. An action 
of debt will lie for what may eafily be reduced to a cer- 
tainty. 


Nothing can be more eafily afcertained and rendered 
certain than charges of proteft on a protefted bill of ex- 
change. They always appear upon the proteft ; and the 
indorfement on the proteft is always confidered as evi- 
dence of their amount. No other evidence is ever re- 
quired. 


Debt may be rem for a fum capable of being afcer- 
tained, though not afcertained at the time of the action 
brought. Doug. 6. Walker v. Witter. It is not necefla- 
ry that the plaintiff in debt fhould recover the exa& fum 
demanded; fame cafe and page. 2 W. Bl. Rep. 1221, Aylett 
v. Love. If fo, then a demand of the charges of proteft 
on a protefted bill of exchange particularly defcribed in 
the declaration, is good, becaufe che fum or amount of 


thofe charges is capable of being afcertained by the proteft 
without further evidence. 


It is admitted that the‘amount of damages or intereft 
need not be ftated in the declaratiou. 


To afcertain the amount of intereft, reference muft be 
had to the proteft, to find its date, from which time the 
intereft begins to accrue ; a reference to the fame proteft 
will afcertain the amount of charges. 


2d. But if the charges of proteft are not demanded 
with fufhicient certainty, yet the judgment ought not to 
be reverfed on that account; becaufe the judgment is 
not rendered for the charges of proteft, but is rendered 
for £.300 fterling, the principal of the bill. It is now 
well fettled that in an aétion of debt, judgment may be 
rendered for lefs than is demanded in the declaration. 
Doug. 6. Walker v. Witter. 1 H. Blackfone, 249, M‘ Quil- 


lin v. Cox. 
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In the prefent cafe the demand is for the principal fum Witson 
drawn for by the bill of exchange, with damages, intereft Ue 
and charges of proteft thereon. It appears by the record Lexox& ale 
and by the evidence produced by the plaintiffs in error, 
which is made a part of the record, that a part only of 
the original demand on the bill was due, the refidue 
having been fettled and paid. Shall the judgment then 
be reverfed for not ftating the amount of the charges of 
proteft, which had been previoufly paid, and for which 
the judgment was not rendered ? 


No other action can be brought by Lenox and Mait- 
land againft Wilfon for the charges of proteft on the bill 
of exchange, ftated in the declaration; no judgment has 
been rendered for them in the prefent aétion. How 
then has he been injured, or how can he be injured by 


the omiffion to ftate the amount of the charges in the 
declaration ? 


In the declaration four diftin& things are demanded, 
viz. 1, the principal ; 2, the damages on the proteft ; 3, the 
intereft; 4, the charges of protett. 


I take it to be fettled law, that if a declaration be 
good in part, though bad as to another part, the plaintiff 
is entitled to judgment for fo much as is well alleged, 
efpecially if it be not of an entire demand. 


An action of debt might be brought for the principal 
fum due on a bill of exchange, without including the dae 
mages, intereft and charges of proteft. If then an action 
of debt be brought for the principal, damages, intereft 
and charges of proteft, and the damages, intereft and 
charges of proteft, or either of them, fhould not be de- 
manded with fufficient certainty, it would not be error to 
render judgment for that which was fufficiently alleged. 


In this cafe the principal fum is demanded with fuffici- 
ent certainty, and for the principal {um only is the judg- 
ment rendered. Cro. Fac. 104. Woody's cafe. 4 Bac. ab. 
25, 26, 

D2 





WILson 
Ve 
Lenox & aL. 
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A man fhall not reverfe a judgment for error, if he 
cannot fhew that the error is to his difadvantage. 5 Co, 
39- (4.) Tey’s cafe. It appears by the record that judg- 
ment was not rendered for the charges of proteft, there- 
fore the plaintiff in error has fuftained no damage or in- 
jury by reafon of not alleging in the declaration the 
amount of the charges of protett. 


3d. If the omifhion of the amount of the charges of 
proteft could in any ftage of the proceedings be confider- 
ed as an error, it is cured by the verdiét. By the act of 
afflembly of Virginia, (rev. code, p. 118.) it is declared 
that after a verdict of twelve men, no judgment fhall be 
ftayed or reverfed, for any mi/pleading or if ficient plead- 
ing. The omiffion, ,if it isan error, muft be one or the 
other. In Facob’s Law Dié. it.is faid to be mifpleading 
if any thing be omitted that is effential to the aétion or 
defence. 


The title to recover in the action is the protefted bill 
of exchange; that is fet forth in the declaration. The 
title, therefore, is not wholly defective in itfelf, though 
it may be fet forth defeétively in not ftating the amount 
of the charges of proteft: fo that it comes within the rule 


‘in the cafe of Rufbton v. Afpinall, and 1 Call, 98, Vafs u. 


Chichefter. 


The court is not bound to enquire into errors, if the 
party does not thew them. 2 Bac. ab. 217. 


E. F. Lee, in reply. 


The cafe of Walker v. Witter in Doug. 6, does not 
fay that the fum demanded may be uncertain, but only 
that you may recover a /e/s fum than that demanded. 
The demand mutt be certainly exprefled, if it be poflible, 
at the time of bringing the action. 


In the cafes of Scott’s exr. v. Call, 1 Wafb. 115, and 
Skipwith v. Baird, 2 Wafb. 165, the amount of the charges 
of proteft are particularly mentioned ; in one they were 


4/6, in the other 7/8. 
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Feb. 26. The Chief Fuftice delivered the opinion of W1son 
the court. ‘ v. 
Lenox & au. 
In this cafe there was an objection taken to the plains "Wo 
tiffs’ declaration, which was in debt on a protefted bill of 
exchange. The declaration claims £ 300 fterling, with 
damages, intereft and charges of proteft, on a protefted 
bill of exchange, without ftating, in any part of it, the 
amount of thofe charges. The verdict is for the debt in 
the declaration mentioned, on which judgment is render- 
ed, to be difcharged by a lefs fum. 


The objection is, that the demand is uncertain, in as 
much as the amount of the charges of proteft, which 
conftitute a part of the debt claimed, is not ftated. 


The claufe of the aét on which this fuit is inftituted 
is in thefe words, * It fhall be lawful for any perfon or 
“ perfons,” &c. * to profecute an action of debt, for prin- 
“ cipal, damag-s, interef?, and charges of proteft again{t the 
“« drawers,” &c. ‘The charges of proteft conftitute an 
effential part of the debt, and the declaration would not 
purfue the act, if thofe charges fhould be omitted. This 
part therefore cannot be confidered as furpluflage. It is 
a component part of the debt for which the aétion is 
given. Being a neceflary part, its amount ought to be 
ftated with as much certainty as the amount of the bill. 


As this is a mere technical obje&tion, the court would 
difregard it, if it was not a principle, deemed effential 
in the action of debt, that the declaration fhould ftate 
the demand with certainty. 


The cafes cited by the counfel for the defendant in er- 
ror, do not come up to this cafe. They relate to different 
debts; this to a fingle debt compofed of different parts, 


Judgment reverfed and arrefted. 


See the cafe of Rudder v. Price, 1 H. Bl. reports, 550 
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CLARKE 


. CLARKE v. BAZADONE. 


BazApDone. 


¥ > 


A writ of error 


doesnot lie from % . 4 a 
the fupreme ‘| HIS was a writ of error iffued from this court 


court of the U. to the general court for the territory north-weft of the river 
tented the Ohio, to reverfe a judgment rendered in that court againft 
_ the ae Clarke, the plaintiff in error, in favor of Bazadone, on a 
tory north-weft foreign attachment for 12,200 dollars damages, and 95 


of the Ohio, dollars, and 30 cents cofts. 


The general court of the North-weftern Territory was 
eftablifhed by the ordinance of the old congrefs, under 
the confederation, and the principal queftion was, whe- 
ther a writ of error would lay from this court to the ge- 
neral court of that ‘Territory. 


There was no appearance for the defendant in error. 
Mafon, for plaintiff in error, contended, 


1{t. That this court poffeffes a general fuperintending 
power over all the other courts of the United States, re- 
{ulting from the nature of a /upreme court, independent 
of any exprefs provifions of the conftitution or laws of 
the United States. 


2d. That this court has the power under the confti- 
tution of the United States. 


ift. It is a general principle that the proceedings of an 
inferior tribunal are to be corrected by the fuperior, un- 
lefs the latter is exprefsly reftrained from exercifing fuch 
a control. Thisis a principle of the laws of that country 
from which we derive moft of our principles of jurif- 
prudence, and is fo intimately connected with them that 
it is difficult to feparate them. 


In the Saxon times, the Wittenagemote was the fu- 
preme court, and had the general fuperintendance. 

But in the time of William the conqueror, the aula 
regis was eftablifhed as the fovereign court of the king- 





FEBRUARY, 1803. aig 


dom, and to that court devolved all the former judicial Cranks 
power of the Wittenagemote; the power of fuperintend- v. 

ing the other courts was derived from the principle of Bazavons. 
fupremacy. 1 Crompton’s practice, 3, 5) 12) 21, 225 26, 

27,28. 1 Bac. ab. 553. 2 Bac.ab. 187. A-writ of er- 

ror is a commifhion to judges of a fuperior court, by which 

they are authorized to examine the record, upon which 

q judgment was given in an inferior court, and on fuch 
examination to reverfe or affirm the fame, according to 

law. 


2. Bac. ab. 213. The court of king’s bench fupers 
intends the proceedings of all other inferior courts, and 
by the plenitude of its power, corrects the errors of thofe 
courts ; hence it is that a writ of error lies in that court, 
of a judgment given in the king’s benchinIreland. And 
upon a judgment in Calais, when under the fubjection of 
the king of England, a writ of error lay in the king’s 
bench, 4 Inf. 282. A writ of error would have laid 
to the king’s bench from thefe colonies, before the revo- 
lution, but for the particular provifions of charters, &c. 
2 Bac ab.194. Wherever a new jurifdi€tion is ereCted 
by aét of parliament, and the court acts as a court of re- 
cord, according to the courfe of the common law, a writ 
of error lies on their judgments. 


The power is inherent in every fuperior court, to re- 
vife the judgments of its inferior. 


ad. By the conftitution of the United States, art. 3, 
fec. 1, 2, the judicial power is vefted in one /upreme court 
and fuch inferior courts as congrefs fhall, from time to 
time, ordain and eftablifh; and fhall extend to all cafes 
arifing under the conftitution, and laws of the United 
States, and to controverfies in which the United States 
fhall be a party. And the fupreme court is to have appel- 
late jurifdi€tion in all thefe cafes, with fuch exceptions 
and under fuch regulations as congrefs fhall make. Con- 
grefs has made no exception of the prefent cafe; and no 
regulation of congrefs was neceflary to give this court 
the appellate power. It derives it from the conftitution 
itfelf. 


This is a cafe arifing under the laws of the United 
States. 





CLARKE 
Ue 
BazapDone. 


an 


Hooer & Co, 
v. 
Grover. 
MAN. 


ean 


214 SUPREME COURT U. S. 


The very exiftence of the court whofe judgment is com- 
plained of, is derived from the United States. The laws 
adopted forthe North-weftern Territory derive their whole 
obligatory effect from the ordinance of the old congrefs, 
and are in fact, laws of the United States, although co. 
pied from ftate laws. All power and authority exercifed 
in that territory have emanated from the United States ; 
and all offences there committed are againft the authority 
of the United States. 


If then this is a cafe by the conftitution cognizable by 
the judicial authority of the United States; if by the 
conftitution, this court has appellate jurifdi€tion in a/f 
fuch cafes, and if this cafe is not within any exception 
made by the conftitution or by any aét of congrefs, no- 
thing is wanting but to devife a mode to bring the caufe be- 
fore this court. The writ of error is the common and well 
known procefs in like cafes, and by the fourteenth fection 
of the judiciary aét of 1789, every court of the United 
States is exprefsly authorized “ to iffue writs of /cire facias, - 
« habeas corpus, and all other writs not {pecially provided 
“ for by ftatute, which may be neceffary for the exercife of 
‘< their refpetive jurifditions, and agreeable to the princi- 
** ples and ufages of law.” If then the court has jurif- 
diétion, no difficulty can occur as to a mode of exercif- 
mg it. 


The court quahed the writ of error, 


On the ground that the act of congrefs had not autho- 
rized an appeal or writ of error, from the general court of 
the North-weftern Territory, and therefore, although from 
the manifeft errors on the face of the record, they felt 
every difpofition to fupport the writ of error, they were 
of opinion they could not take cognizance of the cafe. 





HOOE AND CO. v. GROVERMAN. 


Error from the circuit court of the diftrié 
of Columbia, in an action of covenant by Grover- 
man, owner of the brig Nancy, againft Hooe and co. 
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the freighters, for demurrage, at the port of Falmouth, Hoot & co, 

in England, from the 1gth of June to the 11th of Sep- Ue 

tember, 1798, at the rateof £.6 6 o fterling perdiem. aro gg 
The declaration alleged the breach of the covenant Nneegpeenets 

in not paying the demurrage, and the caufe went to trial 

in the court below, upon the iflue of covenants perform- 

ed. ‘The jury found the following {pecial verdict, viz. 


«“ We, of the jury, find that the defendants and plain- 
“ tiff made and executed the charter-party hereunto an- 
“ nexed, in thefe words, to wit: * This charter-party 
“ indented,” &c.  witnefleth that the faid Groverman 
“hath granted, and to freight letten to the faid R. ‘T. 
“ Hooe and company the brig, whereof he is owner, 
called the Nancy, commanded by James Davidfon, a 
“ citizen of the United States aforefaid, now lying in 
“ the port of Alexandria, of the burthen of 197 tons or 
«‘ thereabouts; and for and in confideration of the cove- 
“ nants herein after mentioned, doth grant, and to freight 
jet unto the faid R. ‘I’. Hooe and co. the whole tonnage of 
“‘ the aforefaid veffel, called the Nancy, from the port of 
“ Alexandria in Virginia, to the port of Havre de Grace 
“in France, and back to the faid port of Alexandria; | 
“ in a vovage to be made by the faid R. T.. Hone and co. with 
“ the faid brigantine, in manner after mentioned, that is 
“to fay; to fail, with the firft fair wind and weather 
“ that {hall happen after fhe is fully and cumpletely laden, 
“ from the faid port of Alexandria, with a cargo of to- 
“bacco, tobe thipped by the faid R. T. Hooe and co. 
« to the faid port of Havre de Grace; and there deliver 
“« faid cargo to Mefirs. Andrews and co. of that town, 
“merchants, or to their afligns, in good order, the dan- 
“‘ ger of the feas only excepted. And at the faid port of 
“ Havre de Grace to take on board a full freight or lading 
“of fuch goods as the faid Andrews and co. may think 
“‘ proper to put on board faid brig, as a return cargo; 
“with which faid veffel is to make the beft of her way 
“‘ direétly back to the port of Alexandria, and there fafe- 
“ly deliver fuch cargo, ‘the danger of the feas only ex- 
“ cepted, to the faid R.'T. Hooe and co. And the faid 
* Groverman doth further covenant and agree to and with 
“ the faid R. T. Hooe and co. their executors, &c. that 
“the faid brig now is, and at all times during the faid 


> 
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asap & co. “ voyage fhall be, to the beft endeavours of him the faid 


«¢ Groverman, and at his own proper coft and charges, in 


Grover. “ all things made and kept tight, ftiff, ftaunch, ftrong, 


MAN. 


* and well apparelled, furnifhed and well provided, as 
6¢ well with men and mariners fufficient and able to fail, 
guide and govern the faid veffel, as with all manner of 
“‘ rigging, boats, tackle and apparel, furniture, provi- 
«< fions and appurtenances fitting and neceflary for the 
“ voyage aforefaid. And the faid Groverman doth further 
“ covenant and agree to and with the faid R. T. Hooe 
“and co. that he will allow them twenty-five running 
‘ days from the date hereof for the lading on board the 
« {aid veffel, the aforefaid cargo of tobacco at the port of 
ss Alexandria; ten working days for difcharging faid cars 
«¢ go at the port of Havre de Grace, to be computed from 
«‘ the day after fhe comes to her moorings at the faid port ; 
“and twenty days more after the faid ten days run out, 
« for lading on board the aforefaid return cargo ; alfo ten 
“‘ working days after faid veflel arrives back and is per- 
‘* mitted to an entry at the cuftom houfe at Alexandria 
+* for receiving her inward cargo, which is to be delivered 
« at the wharves of faid R. ‘T. Hooe and co. 


«< In confideration whereof the faid R. T. Hooe and co. 
«¢ doth covenant, promife and grant to and with the faid 
«; W. Groverman, his executors &c. by thefe prefents ; 
“‘ that they, the faid R. T. Hooe and co. or their con- 
“© fignee, fhall and will pay to the faid W. Groverman, or 
“his afligns, at the port of Havre de Grace, the fum of 
“¢ 21,000 livres tournois, in hard money, on difcharge of 
*‘ the cargo of tobacco aforefaid ; alfo 7,200 livres, in 
‘«‘ hard money, on fhipment of the return cargo aforefaid, 
«and further, that they, the faid R. T. Hooe and co. 
‘¢ fhall and will pay, or caufe to be paid, to him the faid 
« W. Groverman, or his afligns, the fum of £8. 8. 0. 
“‘ current money of Virginia, day by day, and for every 
“‘ day’s demurrage, if any there fhould be by default of 
«¢ them the faid R. ‘T. Hooe and co. at the port of Alex- 
«‘ andria. And the fum of 150 livres, in hard money, day 
“‘ by day, and for every day’s demurrage, if any there 
‘¢ fhould be by default of them the faid R: T. Hooe and 
“‘ co. or their affignee, at the port of Havre de Grace. And 
‘«‘ the faid R. ‘T. Hooe and co. doth further covenant to 
“ and with the faid W. Groverman, and the aforefaid 
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«James Davidfon, commander of the brigantine afore- Hoot & ca. 
« faid, that Andrews and co. their confignee aforefaid, v 
« fhall-pay to the faid captain, for his primage, five per GROVER- 
“cent. upon the outward and inward -freights at Havre “4** 
«« de Grace and before his departure therefrom. For the “—¥7— 
“true and faithful performance of the covenazits in this 
«‘ charter party, the parties bind themfelves, each tothe 
« other, in the penal fum of £3000, current money of 
« Virginia, to be recovered by the party obferving, againft 
“ the party failing to perform, the fame. In witnefs 
“ whereof, we have hereunto interchangeably fet our 
«“ hands and aflixed our feals, this tenth day of April, 
“ 1798.” 
« W. GROVERMAN, Seal, 
«R. T. HOOE & Co. Seal,” 


«: And the provifional articles in thefe words, to wit, 


«The following provifional articles are concluded 
“upon, made and agreed to by and between William 
« Groverman, owner of the brigantine Nancy, command- 
“ed by James Davidfon, and R. T. Hooe and co. fince 
“« entering into the charter party hereto annexed. 


«1, The captain, or commander, fhall be inftru&ted 
“« by his owner, previous to his failing from the port of 
“ Alexandria, to touch at Falmouthin fuch manner as to 
“ appear to his crew that there was a neceflity for his fo 
“ doing, there to lay off and on twenty-four hours, or longer if 
 defired, in day light, during which time there will come 
“ off orders from Mr. Fox the American conful, Mr. 
«“ Thomas Wilfon, of London, or Mefirs. Andrews and 
“ co. of Havre de Grace. 2. On receiving thefe orders, 
“ the captain, or commander, muft proceed direétly for 
«“ Havre de Grace, London, Hamburg, Bremen or Rot- 
“ terdam, as he may be direéted, and at one of thefe ports 
“ deliver his cargo, to fuch perfon or perfons as the afore- 
“ faid orders i dire€&t. 3. If the veffel arrives at any 
“¢ other of the aforefaid ports than Havre de Grace, the 
“time of difcharging the outward cargo, ‘taking in her 
“ inward cargo, demurrage, if any there fhould be, her 
“ outward and inward freight, primage &c. fhall be the 
“ fame as if fhe had arrived at and difcharged at Havre 

E 2 
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«© de Grace. 4. The outward freight fhall be confidered 
“as {875 fterling; the inward freight £300 fterling, 
‘¢ primage five per cent. on the. freights and the demur- 
“ rage £6. 6 o. fterling, per day. And if the veffel dif- 
“¢ charges in London, the payments fhall be made in fter- - 
“¢ ling cath ; if at any other port, in good bills of exchange 
‘¢ at 6o days on London, without diminution of the above 
‘ fums, except fo much as the captain may be authorized 
“to receive for his port charges and difburfements. 
“5. If the veffel is detained over 24 hours at Falmouth, de- 
* murrage foall be paid for the time at the rate fipulated in 
“ the charter party. 6. ‘Thefe articles fhall not be made 
‘«< known to any perfon whatever, except the captain and 
* chief mate. ‘The veffel fhall be cleared out for Havre de 
“ Grace only, and furnifhed with a role d’equipage, and 
‘¢ all other papers whatever that may be neceflary at this 
*¢ cuftom houfe. No letters whatever fhall be received 
«¢ on board except fuch as the faid R. T. Hooe and co. 
“« puts into the poffeflion and care of the captain. 


«<7. The charter party firft entered into, the copy of 
“¢ which is hereunto annexed, fhall be in force and con- 
“¢ fidered as the only contraét between the parties for this 
‘* voyage, and go unconnected with thefe articles to Havre 
‘de Grace, and there and from thence govern, unlefs in 
«‘ the cafe of the veflel being from Falmouth ordered to a 
«< diferent port ; then, and in that cafe, the charter party 
«¢ fhall only be confidered as the great outlines of the bar- 
“‘ gain between the parties, to be pofitively governed by 
«« thefe articles; but the 4th article to be in force as to 
‘¢ payments at any place. 


«In teftimony whereof, we have hereunto fet our 
‘¢ hands and aflixed our feals, this r1th day of April, 
* 1798. 

« WILLIAM GROVERMAN, (Seal.) 
«R. T. HOOE & co.” (Seal.) 


«© We find that James Davidfon, mafter of the brigane 
‘¢ tine Nancy, in the faid charter party and provifional are 
‘¢ ticles mentioned, on the morning before the departure 
*¢ of faid veflel from the port of Alexandria, figned an 
« acknowledgment written on faid provifional articles 
*s in thefe words, to wit, “ I do acknowledge that I am 
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* to aét agreeably to the foregoing provifional articles, 
« notwith{tanding the charter party to Havre de Grace. 
«© JAMES DAVIDSON.” 


“ We find that the faid James Davidfon, before he 
“ failed from Alexandria on the voyage in the faid pro- 
« yifional articles mentioned, was told by R. T. Hooe, 
“ one of the defendants and freighters of faid veffel, that 
*¢ on his arrival off Falmouth, a town in England, he would 
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“ receive inftructions from Mr. Fox, the American conful, . 


«‘ and that he mutt abide by fuch inftru€tions. We find 
‘“‘ that on the twentieth of June, 1798, the faid veffel ar- 
‘ rived in Falmouth roads, about three leagues from the 
“¢ port of Falmouth, and the faid James Davidfon, the 
“ mafter thereof, laid the veffel to, off Falmouth, and im- 
“© mediately proceeded ina pilot boat to Falmouth, went 
“on fhore and applied to the faid Fox, the American 
“‘ conful, for orders where to proceed with the faid brig- 
‘* antine and cargo. The faid Fox told the faid Davidfon 
“ that he had not received any orders for him, and that 
“ therefore he muft bring the brigantine Nancy into the 
‘‘ port of Falmouth, and there remain with the faid brig- 
“¢ antine and her cargo, until orders were received for him 
“‘ to proceed to his port of difcharge. Upon receiving 
“ which anfwer and orders from the faid Fox, the faid 
* Davidfon, in conformity thereto, returned on board his 
“ {aid veffel with a pilot employed by faid Fox for the 
“ purpofe of conducting faid veffel into the port of Fal- 
«‘ mouth ; and on the fame day the faid Davidfon brought 
« faid veffel to an anchor in the port of Falmouth afore- 
“faid. We find that the faid Fox informed the faid 
« Davidfon, that he muft wait with faid veffel at anchor 
« in the port of Falmouth, until the faid Fox could pro- 
“ cure orders for him from Thomas Wilfon of London ; 
« which faid Fox and Wilfon are the fame perfons men- 
“ tioned and named in the aforefaid provifional articles. 
«“ We find that on the 2: ft. day of June 1798, the faid 


«“ James Davidfon again went on fhore and reported his ¢ 


“ faid veffel, and delivered his papers to the colleétor of 
“ the cuftoms for the port of Falmouth aforefaid, which 
“ papers the faid collector refufed to return, faying that 
« he fufpeéted the cargo on board faid veffel was French 
“ property, and on the fame day caufed the faid veffel to 
“ be feized. We find that on the 23d day of the faid month 
“ of June, the faid Davidfon received orders from the faid 
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“Thomas Wilfon, through the faid Fox, to proceed with 
“ the faid veffel and cargo to the Downs, and thence to 
** London. We find that the faid veffel was detained in 
“€ the port of Falmouth aforefaid from the faid 21ft day of 
*¢ June, 1798, until the 11th of September following, in 
** confequence of the feizure aforefaid. We find that 
“on the faid r1th day of September the faid veflel pro- 
‘* ceded from the port of Falmouth to the Downs by the 
“ aforefaid order of the aforefaid Thomas Wilfon. We 
“ find that the faid Brigantine and cargo were the bona 
<< fide property of .American citizens alone; we find 
*¢ that by an act of parliament of Great Britain, pafled on 
“the 29th year of George 3d. ch. 68. §. 12, and in 
** force at the time the faid Brigantine arrived off Fal- 
“« mouth as aforefaid, it is enacted and provided in the 
“ following words, to wit ;” ‘ And be it further enaét- 
‘ed &c.” “ And by the 3eth fection of the faid act, 
“it is enacted and provided in the following words to 
‘¢ wit,” “ Provided always,” &c. “ We find that the 
“ faid Fox urged the danger arifing under the faid ac as 
“* a reafon why the faid veffel fhould be brought to anchor 
“in the port of Falmouth, there to wait for the orders 
“of the faid Thomas Wilfon of London, and why the 
“ faid veflel fhould not lay off Falmouth without the li« 
“mits of the faid port. We find that the faid veffel 
“‘ was, on the faid goth of June, laden in part with 
“© 240,000 pounds of tobacco of the growth of the 
“United States. We find that the faid Davidfon, at 
** Falmouth aforefaid, made and entered a proteft in thefe 
“‘ words, manner ae form following, to wit, “ To all 


* people,” &c. 


“We find that it was by the default of the defend- 
“‘ ants or their agents, in failing to have orders ready on 
« the arrival of the faid veffel off Falmouth as aforefaid, 
« defignating and dire¢ting to which of the ports of dif- 
« charge mentioned in the fecond article of the provi- 
«* fional articles aforefaid, the faid veffel was to proceed, 
‘and by the orders given to the faid Davidfon by the 
« faid Mr. Fox, that the faid Davidfon did bring the 
« faid veffel to anchor in the faid port of Falmouth, and 
« that the faid veflel and cargo were fubjeéted to the feiz- 
“ ure and detention aforefaid. If the law be for the plain- 
“ tif we find for the plaintiff £794. 19. 9. Virginia 
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« currency, damages; If the law be for the defendants, Hoor & co. 
«« we find for the defendants.” v. 
Grover- 
The court below being of opinion that the law was for MAN. 
the plaintiff, judgment was entered accordingly ; and the ““—-"W—” 
defendants fued out the prefent writ of error. 


Swann and Simms for plaintiffs in error. 
C. Lee and E. F. Lee for defendant. 


Simms. Inthis cafe it is material to afcertain whether Hove 
and co. ought to be confidered as the owners of the vefiel, 
and the captain as their agent, for the voyage; or whe- 
ther Groverman is to be confidered as the owner, and the 
captain as Ais agent. 


Whether the freighter or owner of a fhip, is to 
be confidered as the owner for the voyage, depends 
upon the nature of the contract between them. If the 
freighter hires- and employs the mafter, and the mafter 
is fubje& to his orders and direction during the voyage, 


then the frieghter is confidered as the owner for the 
voyage; but if the owner hires and employs the captain 
and hands, then 4e is the owner for the voyage, and li- 
able for their mifconduct. This fully appears from the 
cafe of Vallejo v. Wheeler. Cowp. 143. 


In the prefent cafe, Groverman was to employ and pay 
the mafter and the mariners. He covenants that they 
fhall performa fpecific voyage; that the veflel thall fail 
with the firft fair wind after the is fully laden; that the 
cargo fhall be delivered in good order, the danger of the 
feas only excepted ; that the veffel was at the time of 
making the charter party, and fhould continue during 
the voyage, at his expenfe, tight, ftaunch and well 
found. ‘The captain and crew, therefore, muft have 
been fubjeét to the control of Groverman during the 
voyage, and he was liable for their mifcondudt, and if 
any lofs happened thereby, he, and not the freighters, 
was to bear it. 


Indeed, it is exprefsly ftipulated that the owners fhall 
give inftruétions to the captain to touch at Falmouth, 
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Hooe & co. there to lay off and on 24 hours or longer if defired, in 


UV. 


day light, for orders from Mr. Fox, Mr. Wilfon or 


GrovER- Mefirs. Andrews and co. and that on the receipt of 


MAN. 


fuch orders, he fhould proceed to the port directed by. 
thofe orders. 


If the captain has difobeyed his inftructions from his 
owner and employer, the freighters furely can not be 
liable. Groverman muft look to his agent, the captain, 
for redrefs. It is probable, however, that the captain 
did the beft he could for the intereft of all concerned; 
and there is no more reafon that the owner fhould look 
to the freighters for indemnification for the detention of 
his fhip, than there is for the freighters looking to the 
owner for indemnification for the detention of their goods, 
If the captain deviated from his inftructions, it was at his 
and his employers’ rifk. 


But the captain was bound by the provifional articles 
to carry the veffel into Falmouth. She was there in the 
regular courfe of her voyage, and, by the articles, Hooe 
and co. had a right to detain her there upon payment of 
the ftipulated fum for demurrage. Being then in the re- 
gular courfe of the voyage, the detention by a foreign 
power gives no right to claim demurrage, for the time the 
was in the. hands of the Britifh government under the 
feizure. The remedy of Groverman was againft his in- 
furers, and not againft the freighters. If he has not in- 
fured, it was his own fault and he muft ftand his own in- 
furer. Park on infurance, 87, 88, 89. 2 Burr. 696, 
Gofs v. Withers. If the owner could recover demurrage 
from the freighters on the detention by a foreign govern- 
ment, that detention might continue fo long that the fti- 
pulated demurrage might amount to twice the value of 
the fhip and cargo. He had a right to abandon to the 
underwriters; but the freighters can never be prefumed 
to have become infurers. Hooe and co. contra¢ted to pa 
demurrage for fuch detention only as fhould happen 
through their default; but here the detention was b 
the Britifh government, The court below have therefore 
erred in giving judgment for the plaintiff on the fpecial 
verdict for the whole demurrage, from 21ft June to 11th 
of September, 1798. ‘The veffel was feized before the 
expiration of thg twenty-four hours, which were allowed by 
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the agreement. Hooe and co. therefore, were not liable Hoor & coe 
to pay any demurrage at all. Or if it thall be confidered Vs 

that Hooe and co. were liable for demurrage after the vef- Grover- 
fel had been twenty-four -hours at Falmouth, until or-. ™*™- 
ders were received from Thomas Wilfon, they could be 

bound to pay only for two days, becaufe it is found that 

the captain received his orders to fail for London on the 

23d of June. If Hooe and co. were liable for thofe two 

days’ demurrage, and no more, the court below ought to 

have awarded a venire facias de novo. 


But if Hooe and co. had not a right to order the brig 
to Falmouth, yet Groverman has not a right to recover 
the damages he may have fuftained thereby, in the pre- 
fent action, but his remedy was by a fpecial a€tion on the 
cafe. An aétion of covenant can only be maintained 
for not doing an act covenanted to be done, or for doing 
an act covenanted not be done. There was no covenant 
on the part of Hooe and co. that the veffel fhould not go 
into the port of Falmouth; and if there was, yet the 
plaintiff in his declaration does not aver fuch a covenant, 
or declare on the breach of it. The only breach affigned 
is the non-payment of demurrage. If the veffel had no 
right to go into the port of Falmouth, then her-going in 
is not a cafe provided for by the contraét, and confe- 
quently the contraét can form no rule for afcertaining 
the damages. 


If the veffel had a right to go into Falmouth, then the 
confequent feizure is not chargeable to Hooe and co. If 
the had not a right to go in, then no damages can be re- 
covered in the prefent form of action; nor in any other, 
becaufe the aét complained of, is Groverman’s own act, 
or the act of his agent, the captain, for whofe conduct 
Groverman himfelf is refponfible. 


It is true the jury have found that it was by the default 
of Hooe and co. in not having orders ready at Falmouth, 
that the veflel was obliged to go into the port, and that the 
feizure and detention took place. But if this is a breach 
of any one of the covenants, yet it is the breach of a co- 
venant not declared upon, nor is the breach afligned, and 
therefore no damages can be given in this a€tion, for the 
breach of that covenant. 
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E. F. Lee, for defendant in error. 


Hooe and co. were owners for the voyage. The cap- 
tain was bound to obey their-orders. Fox and Wilfon 
were their agents. ‘They, by their agent, ordered the 
veffel into port, contrary to the terms of their agreement; 
the detention was the confequence of their mifcondu& 
and they ought to be liable for demurrage. 


If a perfon hires a chattel, the hirer is the owner for 
the time for which he has hired it. Cowp..143, Vallejo 
v. Wheeler. In that cafe, p. 147, it is faid, that * there 
«« feems to be great reafon for a diftinétion between a 
s¢ general fhip, and one that is /et to freight to a fingle perfon 
“only. Ihe former carries the goods of all mankind ; 
« every man that chufes it, is at liberty to load his goods 
*¢ aboard her; and the merchant who fhips-his goods in 
« fuch a veflel, has no command over her. He does not 
“‘ hire or employ the mafter ; neither is the mafter fubje& 
*¢ to his order or direction during the voyage. But in the 
“ cafe of a veflel /et to fright to one merchant only, and by 
‘ him alone freighted, he may be fuppofed to employ the 
* mafter, and have the direction of the veffel and the voy- 
‘“‘ age 3 and therefore whatever is done by the captain is to be 
“‘ confidered as done by the merchant's fervant.” ‘The captain, 
therefore, in taking the veflel into the port, when by the 
agreement he was only to lay ¢ and on, acted as the fer- 
vant of Hooe and co. and by their orders exprefsly given 
through their agent Mr. Fox. 


But if Hooe and co. were not owners pro hac vice, yet 
having been the caule of the veflel’s going into port, 
whereby fhe was feized, they are liable. 


It is faid in Molloy, 375, (257,) Book, 2, ch. 4. §. 9, 
that “ if the fhip, by reafon of any fault arifing from the 
«“< freighter, as lading aboard prohibited or unlawful com- 
«¢ modities, occafions a detention, or otherwife impedes 
« the fhip’s voyage, he fhall anfwer the freight contracted 
* and agreed for.” 


It is immaterial what was the immediate caufe of the 
detention, if it happened by the fault’ of Hooe and_cg# 
here is a pofitive covenant to pay demurrage if the { 
is detained. 
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But it is faid, we have not brought our ation for da- Hoot « &. 
mages for carrying the veflel into port. It is true that U. 
we have not; and the reafon is that the parties themfelves GRovER- 
having by covenant fixed the rate of damages, no action, “*™ 


but covenant would lay. eye 


The furnifhing the veffel with men, furniture, &c. does 
not make Groverman the owner. The captain figned the 
provifional articles by which he bound himfelf to obey the 
orders of Fox and others, the agents of Hooe and co. 
and whether the captain was the agent of Groverman or 
not, ftill Hooe and co. have rendered themfelves lable 
by ordering him to go into the port. 


C. Lee, on the fame fide. 


It is of no importance who was the owner; for the 
detention is clearly the confequence of the default of 
Hooe and co. ‘The action is brought for not paying de- 
murrage according to exprefs covenant. The defence fet 
up is, that the veflel was improperly carried into the port ; 
and that the captain being the agent of Groverman, he 
muft abide the lofs. We admit that it was unlawful for 
the veflel to go into the port; this is the ground of our 
right. Suppofe the captain was the agent of Groverman, 
and Fox the agent of Hooe andco. By whofe fault or 
orders was the veffel carried in? Clearly by the orders of - 
Hooe and co. No man has a right to order my fervant; 
but if he does, and by that means mifleads him, and a 
lofs happens, he muft be liable. Hooe gave inftruétions 
to the mafter how to act. If it was lawful for him to do 
fo, then he muft be confidered as the owner, and the 
obedience to his orders, in all its confequences, is charge- 
able to him. 


If it was not lawful, then his improper interference, 
if it miflead the mafter, is alfo chargeable to him. Unlefs 
he was the owner he had no right to inftruét the captain ; 
it was a wrongful act. If he was the owner, there is ' 
no pretence for not paying the demurrage. 


HAE it fhould be faid that the act of parliament, referred 
, ithe fpecial verdict, and which is generally called 


F 2 
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Moot & co. the hovering aé, juftified the orders to the veffel 
v into port, the anfwer is, that the parties muft be fuppofed 
GroveR- to have underftood that bufinefs, and agreed to the rifk. 
MAN. 

“——y—-—"_s- The finding of the jury refpecting the orders not bes 
ing ready, although it is apparently in favour of the de- 
fendant in error, is not confidered as materially affecting 
the cafe, becaufe, by the agreement, Hooe and co. were 
not bound te have the orders ready, but might keep the 
veflel waiting, upon paying the ftipulated demurrage. 


Swann for plaintiffs in error. 
The queftions which feem to arife in this cafe.are thefe, 
1. Are Hooe and co. liable at all for this detention ? 


2. If they are at all liable; are they liable in this form 
of action? 


1ft. The veffel had a right to go into the port of Fal- 
_mouth, and was therefore in the regular courfe of her 
voyage. 


If fo, then the feizure and detention of the veffel by 
the Britifh government was not by the default of Hooe and 
co. and the cafe is not within the contra¢t. 


Hooe and co. were not bound abfolutely to have the 
orders ready on the arrival ef the veffel at Falmouth; but 
the contract provides for the cafe of the orders not be- 
ing ready, and Hooe and co. were at liberty to detain the 
veffel at Falmouth for orders, on paying a ftipulated fum> 
for demurrage. The words of the 5th provifional article 
are, that “ if the veffel is detained over 24 hours at Fal- 
“mouth, demurrage fhall be paid at the rate ftipulated 
‘in the charter party.” The parties are prefumed to 
know the courfe of trade in the voyage about which they 
were contracting. Cowp. 605, Bond v. Nutt. They 
muft have known that the veffel could not lawfully lay 
off and on more than 24 hours without being liable to 
feizure under the aét of parliament. This created a ne- 
ceffity for the veflel’s going into port. Not indeed a phy- 
fical neceflity ; that was not requifite to juftify it. It was 
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fufficient if in prudence and difcretion it was neceffary and Hoot & co, 
advifable for the general benefit of all parties concerned. wv. 
Cowp. 601, Bond v. Nutt. Park 310. Burns M. In. 103, GROvER- 
133. The words, * at Falmouth,” ftrongly indicate this ™4™- 
to have been the underftanding of the parties themfelves; 
and the very aétion itfelf, founded upon the contraét, 
for demurrage at the port of Falmouth, isa direét afirm- 
ance of the right to go into the port. If the veffel had # 
right to go into the port, then demurrage can not be claim- 
ed under the contraét, becaufe it is a cafe not provided 
for by the contraét. If the veffel Aad a right to go into 
the port, then fhe was ftill in the regular profecution of 
her voyage at the time when fhe was feized by the Britith 
government, and confequently the detention can not be 
chargeable to Hooe andco. They have covenanted only 
againft their own default and their own acts. Grover- 
man had other means of fecuring himfelf againft all other 
-sifks. He ought to have infured; if he has not, it is his 
own fault ; he flands as his own infurer, and his remedy 
is by recourfe to the Britifh government. Suppofe the 
veffel had been feized at Havre de Grace by the French 
government: Can it be fuppofed that Hooe and co. 
would have been liable? It will not be contended that 
they would ; and yet there is in fact no difference between 
the two cafes. 


Hooe and co. can not be confidered as the owners, 
becaufe, in the firft place, the hiring of the veffel was 
not general, it is of the tonnage only ; this excludes the 
cabin and the captain’s perquifites. Groverman employs 
the mafter and crew, and ftipuiates for the good condi- 
tion of the veffel during'the voyage, and for the fafe trans- 
portation of the goods, the danger of the feas only ex- 
cepted; thereby clearly making himfelf refponfible for 
the fidelity and good conduct of the mafter and mariners. 
Groverman was therefore clearly the owner of the vef- 
fel for the voyage. He covenants to inftruct the captain 
to touch at Falmouth and wait for orders. He covenants 
that the captain fhall proceed to fuch port as fhall be 
mentioned in thofe orders. Now he never would have 
done all this if the captain was not fubjeét to his con- 
trol. If then the captain was the fervant of Groverman, 
and has improperly carried the veflek into port, inftead 
of laying off and on, how can Hooe and co. be liable 
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Hoor & co. for the confequences. It is faid, becaufe Fox advifed or 
v directed it; and Fox was the agent of Hooe and co. 
Grover- ; 
we Then it amounts to this, that Groverman, by his agent 
ry che captain, and Hooe and co. by their agent, Mr. Fox, 
finding the veffel to be in danger by laying off and on, 
have confulted together as to the beft means of prevent- 
ing lofs to all parties, and agreed that the veffel fhould go 
into the port. To which of the parties is this error, if 
it is one, to be imputed? Certainly to neither; it was 
their mutual aé, ‘intended for their mutual benefit, and 
neither has a right to complain, or to make the other 
liable for the fubfequent, and perhaps confequent feizure 
by the Britifh government. 


me awere rp Sees 


Fox had no authority to order the veffel, except as to 
which of the ports mentioned in the provifional articles, 
fhe fhould go. The direétions to the captain therefore 
to come into the port, muft have been confidered by the 
captain only as matter of advice. He was not bound to 
follow it. 


Suppofe I advife an act to be done and it turns out 
unfortunately, am I to be liable for the confequences ? 
Suppofe even that the veffel went in purely to oblige and 
benefit Hooe and co. yet they would not thereby become 
liabie for accidents happening without their default. If 
my friend in coming to ferve me, receives an injury from 
a third perfon, am I liable ? 


If the provifional articles do not provide for the veffel’s 
going into the port, yet Mr. Fox and the captain acted 
correctly. A cafe arofe not provided for by exprefs con- 
tract ; they did right therefore in mutually confulting for _ 
the common good of their employers, and although the 
refult of their deliberations may have proved unfertunate, 
yet neither party can criminate the other. 


2. If Hooe and co. are liable at all, it is not in this form 
of aétion. 


The covenants which they are bound to perform are, 


x. To pay the freight. 





/ 
* 


FEBRUARY, 1803. 229 


2. To furnifh orders at Falmouth. . 


3. To pay fo much per diem for their own detentions. 


Hooter & co, 
Ve. 
Grover- 
MAN. 


Now it is admitted, that this detention was by the me gummed 


Britifh government, and if the veffel was in her voyage 


while in the port of Falmouth, there was no default of — 


Hooe and co. by which that detention can be chargeable 
tothem. But if the veffel was out of her voyage, and 
had been carried into port by Hooe and co. contrary to 
the agreement, then it is a cafe not provided for by the 
charter party, and therefore demurrage as fuch cannot be 
claimed. In fuch a cafethe remedy would be only for 
the tort. Suppofe they had burnt the veflel; no action 
of covenant would lay for that wrong. The injury com- 
plained of is the ordering the veffel into port. 


Feb. 23d. The Chief Fuftice delivered the opinion of 
the court. 


This is a writ of error to a judgment rendered in the 
circuit court of the diftrict of Columbia, fitting in Alex- 
andria on the following cafe. 


A charter party was entered into between the parties 
on the tenth day of April, 1798, whereby Groverman let 
to Hooe and co. a vefiel, of which he was owner, for a 
voyage to Havre de Grace. 


The firft article ftates the indenture to witnefs, “ that 
“ the faid Groverman hath granted and to freight letten 
“ to the faid R. T. Hooe and co. the brigantine Nancy, 
* whereof he is owner, commanded by James Davidfon, a 
“ citizen of the United States, now lying in the port of 
«“ Alexandria, of the burthen of 197 tons, or thereabouts ; 
“and for and in confideration of the covenants herein 
“ after mentioned, doth grant and to freight let unto the 
« faid R. T. Hooe and co. their executors and adminif- 
“ trators, the whole tonnage of the aforefaid veflel called 
‘¢ the Nancy, from the port of Alexandria, in Virginia, to 
« the port of Havre de Grace, in France, and back to the 
« faid port of Alexandria, in a voyage tobe made by the faid 
“ R.I. Hoce and co. with the faid brigantine, in manner 
« herein after mentioned; that is to fay, to fail with the 
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“ firft fair wind and weather that fhall happen after the is _ 


‘« completely laden, from the faid port of Alexandria, with 
‘< a cargo of tobacco to be fhipped by faid R. T. Hooe and 
“co. to the faid port of Havre de Grace, and there des 
‘¢ liver the faid cargo to Mefirs. Andrews and co. of that 
“ town, merchants, or to their afligns, in good order, the 
“‘ danger of the feas only excepted ; and at the faid 

“ of Havre de Grace to take on board a full freight or 
“« lading of fuch goods as the faid Andrews and co. may 
‘¢ think proper to put on board faid brigantine, as a return 
** cargo, with which the faid veffel is to make the beft of 
“ her way dire&tly back to the port of Alexandria, and 


* there fafely deliver fuch cargoto the faid R. [. Hooe — 


* and co.” 


Groverman further covenants with the faid R. T. Hooe 
and co. that the veffel is and fhall, during the voyage, be 
kept in good condition, and furnifhed with all manner of 
neceflary and proper rigging, &c. and with mariners to 
navigate her. He further covenants to allow twenty-five 


running days for lading the veffel at the port of Alexans 


dria, thirty days for difcharging her cargo and taking of 
board the return cargo at Havre, and ten days for receive 
ing her inward cargo at Alexandria. 


In confideration of thefe covenants, R.T. Hooe and co, 
engage to pay the ftipulated freight, and /.8. 8. 0. for 
every day’s demurrage, if any there fhould be by their 
default at the port of Alexandria; and one hundred and 
fifty-one livres by the day for every day’s demurrage, occa 
fioned by their default at the port of Havre de Grace. 


On the 11th day of April provifional articles were en- 
tered into between the fame parties by which it was fti- 
pulated, that, 


1ft. « The captain or commander fhall be imftruéted 
“‘ by his owner, previous to his failing from Alexandria, 
“to touch ‘at Falmouth in fuch manner as fhall appear 
« to his crew, that there was a neceflity for his fo doing, 
« there to lay off and on twenty-four hours (or longer if 
«‘ defired) in day light, during which time there will coime 
«“ off orders from Mr. Fox, the American conful, Mr. 
« Thomas Wilion of London, or Mefirs. Andrews and 
«co. of Havre de Grace. 


a OP beet bee fer es elle 
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adly. “ On receiving thefe orders the captain or com- Hoot & cq. 
« mander muit proceed direétly for Havre de Grace, Lon- v. 
. « don, Hamburg, Bremen or Rotterdam, as he may be di- Grover- 
« reéted, and at one of thefe ports deliver his cargo, to. ™M*™ 
« fuch perfon or perfons as the aforefaid orders may di- 
rect.” 


The third and fourth articles apply the covenants of the 
charter party, refpeting the condué of the veffel in the 
of Havre, to the contingency of her being ordered to 
fome other port ; and to the freight, and ftipulate the de- 
murrage to be f. 6. 6.0. fterling by the day. 


The fifth article is in thefe words. 


th. «If the veffel is detained over twenty-four hours at 
“ Falmouth, demurrage fhall be paid for the time at the 
« rate ftipulated in the charter party.” On the 2oth of June, 
1798, the veffel arrived in Falmouth roads about three 
leagues from the port of Falmouth, where the mafter laid 
her to and immediately went on fhore, and applied to Mr. 
Fox, the American conful, for orders where to proceed. 
Fox replied that he had received no orders for him and that 
therefore he muft bring the veffel into the port of Fal- 
mouth, and there remain until orders were received for 
him to proceed to his port of difcharge. 


Thefe orders were given to avoid the penalties of the 
Britifh hovering act, which fubjected to forfeiture the vef- 
fel and cargo if found in the fituation in which the Nancy 
would have been, if fhe had waited for orders without 
éntering the pert. The captain immediately brought his 
veffel into port where fhe was feized on fufpicion of being 
French property, and detained for nearly three months, 


After the feizure, on the 23d day of June, the cap- 
tain received orders from Thomas Wilfon, through Fox, 
to proceed with his vefiel to London, there to deliver her 
cargo. 


This fuit is brought by Groverman to recover damages 
againft R. T. Hooe and co. for this detention. 


The declaration ftates the charter party and provifional 
agreement, and then affigns a breach of them in thefe 
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Hoor & co. words. “ And the faid plaintiff doth aver that the faid brig 
U. ‘ arrived off Falmouth on the 19th day of June, r798, 
GroveRk- « when the captain, by the orders of the aforefaid Mr. 
MAN. ‘ Fox, the agent of the faid defendants, conveyed her into 
“——.—— «« the port of Falmouth, by means whereof the faid brig 
«¢ was detained inthe aforefaid portof Falmouth, more than 
‘* twenty-four hours, to wit, from the 2oth day of June laft 
“ aforefaid, to the 11th day of Septemberin the year 1798, 
«¢ when fhe failed by the orders of Andrews and co. the 
«* agents for the faid defendants, for the Downs.” And 
the declaration then charges that the defendant had not 
paid the demurrage ftipulated in the charter party, or in 

the provifional articles. 


Iffue was joined on the plea of conditions performed, 
and the jury found a fpecial verdi€t, containing the facts 
already ftated, and further, that before the veffel failed 
from Alexandria the captain was told by R. T. Hooe, 
that on his arrival off Falmouth he would receive inftruc- 
tions from Mr. Fox, the American conful, and that he 
mutt abide by fuch inftru€tions ; and that it was by the 
default of the defendants or their agents in failing to have 
orders ready on the arrival of the faid veffel off Falmouth 
as aforefaid, defignating and direéting to which of the 
ports of difcharge mentioned in the fecond article of the 
provifional articles aforefaid, the faid veflel was to proceed, 
and by the orders given to the faid Davidfon, (the mafter) 
by the faid Mr. Fox, that the faid Davidfon did bring the 
faid veffel to anchor in the faid port of Falmouth, and that 
the faid veffel and cargo were fubjected to the feizure and 
detention aforefaid; if the law be for the plaintiff the 
jury find £.794. 19. 9. Virginia currency, damages; if 
the law be for the defendant, then they find for the de- 
fendants. 


The circuit court was of opinion the law was for the 
plaintiff and rendered judgment in his favor. 


To fupport this judgment the fpecial verdict ought to 
fhew that R. T. Hooe and co. the defendants in the cit- 
cuit court, have broken fome covenant contained in the 
agreements between the parties; and that the breaches 
affigned in the declaration are upon the covenant fo 
broken. 
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The breach afligned is the non-payment of demurrage 
ftipulated to be paid, for a longer detention than twenty- 
four hours at Falmouth ; and it is to be enquired whether 
the declaration makes a cafe fhowing demurrage to be 
demandable, and how far the {pecial verdict fuftains that 
cafe. 


The cafe made by the declaration is, 


That on the arrival of the vefiel off Falmouth the cap- 
tain took her into port by order of Mr. Fox, by means 
whereof fhe was detained more than twenty-four hours. 


The queftion arifing out of this cafe for the confideration 
of the court, is, 


Does it fhew a breach of covenant on the part of R. 
T. Hooe and co. which fubje€ts them to demurrage for 
the detention ftated ? 


The fifth article is fuppofed to be broken. The words 
of the covenant are, “ if the veflel is detained over 24 
“hours at Falmouth, demurrage fhall be paid for the 
“time, at the rate ftipulated in the charter-party.” If 
this claufe provides for every detention whatever, how- 
ever it may be occafioned, the enquiry is at an end, and 
the judgment fhould be affirmed. But on looking into 
the provifional articles, the general expreflions, here ufed, 
will be found to be explained. 


The firft of thefe articles ftipulates that the captain 
fhould touch at Falmouth, there to lay off and on for 
twenty-four hours (or longer if defired) in day light, during 
which time there will come off orders from Mr. Fox the 
American conful, Mr. Thomas Wilfon of London, or 
Meffirs. Andrews and co. of Havre de Grace. 


Here then is a power given to R. T. Hooe and co. to 
detain the veficl longer than twenty-four hours, lying off 
and on at the port of Falmouth, waiting for orders, and it 
is the only rational conftruction which can be given the 
oan to fuppofe that the fifth article refers to the 
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A certain number of days are allowed for lading the | 
veffel in Alexandria. But more days may be required, 
in which cafe demurrage is to be paid. So with refpeé& 
to difcharging and relading the veflel at the port of deli- 
very in Europe; and fo with refpeét to the return cargo 
in Alexandria: in each cafe demurrage is ftipulated in the 
event of a longer detention than is agreed on. 


When, then, a time is given to wait for orders at Fal- 
mouth, it is reafonable to fuppofe that the demurrage, 
which is to be paid, for a longer detention than the time 
given, relates to a detention occafioned by waiting for 
orders, or fome breach of covenant by R. T. Hooe 
and co. 


The declaration does not ftate the veffel to have waited, 
lying off and on, for orders, but to have been taken into 
port, by the orders of Mr. Fox, when the was feized and 
detained by the officers of the Britifh government. , 


The covenant then was broken by taking the veffel into 


port, and it is to be enquired who is anfwerable for this 
breach. 


It has been argued that R. T. Hooe and co. are an- 
{werable for it, becaufe, 


1. Their orders for the further profecution of the 
voyage ought to have been in readinefs as ftipulated. 


2. The veffel was taken into port by the orders of their 
agent, for whofe acts they are accountable. 


' 


3. The captain was, for the voyage, their captain ; and 
the ftipulation to lay off and on, therefore, being broken 
by him, was broken by them. 


To the firft argument, founded on the non-reception 
of orders, the obfervation already made may be repeated. 
The declaration does not attribute the detention to that 
caufe, but toa compliance with the orders of Fox in 
taking the veffel into port. 


If, however, the charge in the declaration had been 
that orders were not ready on the arrival of the veflel, 
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that charge would have been anfwered by the contra& it- 
felf, which allows a delay of twenty-four hours for the 
reception of orders, without paying demurrage, and a 
longer time, if required, on paying therefor at the rate 
of £. 6. 6. 0. fterling, by the day. 


The failure then to have the orders, for the further de- 
ftination of the veffel, in readinefs on the arrival of the 
captain, or even within the twenty-four hours after his 
arrival, was no breach of contraét on the part of R. T. 
Hooe and co. fince it was an event contemplated and pro- 
vided for by the parties ; and the queftion whether in the 
a¢tual cafe which has happened, that is of a delay longer 
than twenty-four hours in giving the orders, but of a 
feizure before that time elapfed, R. T. Hooe and co. are 
refponfible for demurrage accruing between the termina- 
tion of the twenty-four hours and the receipt of the or- 
ders, cannot be made in this cafe, becaufe there is no al- 
legation in the declaration which puts that fact in iffue. 


The court will proceed then to confider whether, 


adly. R T. Hooe and co. are made accountable for 
the veffel’s being taken into port, fince that meafure was 
adopted in purfuance of the inftructions of their agent, 
Mr. Fox. 


The finding of the jury goes far to prove that the de- 
fendants in the court below have made themfelves re- 
fponfible for the conduct of Fox. ‘They find that R. 
T. Hooe informed the captain before he failed from Alex- 
andria, that on his arrival off Falmouth, he would re- 
ceive orders from Mr. Fox, and that he muft abide by 
fuch inftru€tions. This finding creates fome difficulty in 
the cafe. But this communication from Mr. Hooe to 
the captain ought to be taken, it is conceived, in connec- 
tion with the provifional articles. Thofe articles explain 
the nature of the order$ to be received, and by which the 
captain was direéted to abide. In them it is exprefsly 
ftipulated that on receiving thefe inftru€tions, the captain 
fhould proceed direétly for Havre de Grace, London, 
Hamburg, Bremen, or Rotterdam, as he fhould be di- 
rected. The orders then which he was to receive and 
obey, muft be fuppofed compatible with this agreement. 


Hoos & co. 
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oot & co. This conftruétion is the more reafonable, becaufe, annex- 
U. ed to the provifional articles, is an acknowledgment on 
Grover- the part of the captain, that he was to aét conformably 
MAN. to them. He ought not to have underftood declarations 
of the kind ftated in the verdict, as directing a depar- 
ture from a written agreement entered into by the owner 
and freighters of the veflel, and to which he had bound 

himfelf to conform. 


This article feems too to explain the power delegated 
by Hooe and co. to Fox; and to fhow that he was their 
agent for the purpofe of dire¢ting the further deftination 
of the veflel, but for no other purpofe, 


if this be the correét mode of underftanding this part 
of the verdiét, and it is believed to be fo, then the parti- 
cular conduét of Hooe and co. did not authorize the cap- 
tain to obey the orders of the American conful in taking 
the veffel into port; nor are they refponfible for the con~ 
fequences of that meafure, unlefs they could be confidered 
as refponfible for a violation of the covenant by the act of 
the captain. 


If thefe facts are to be differently underftood, and the 
communication made by Hooe to the captain is to be un- 
derftood as authorizing him to obey any order given by 
F x, though that order fhould be direétly repugnant to 
the provifional articles, ftill the liability of Hooe and co. 
in this fuit, will depend on the queftion, whether the co- 
venant to lay off and on at the port of Falmouth, was a co- 
venant on the part of the owner, or of the freighters, of 
the veflel. ‘This depends fo much on the queftion whe- 
ther Groverman or R. T. Hooe and co. were owners of. 
the veffel for the voyage, that it will more properly be 
confidered with that point. 


3. Was the captain under the dire€tion of Groverman 
' or Hooe and co. for the voyagt ? $ 


This is to be determined by the whole charter party, 
and the provifional articles taken together. 


It has been obferved at the bar, and the obfervation has 
confiderable weight, that Groverman lets the sonnage of 
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the veffel, and not the whole veffel, to the freighters. Hoot & co. 
The expreffion of the charter party, it will be perceived, v. 
varies in the part defcriptive of the agreement, from what Grover- 
is ufed in the part conttituting the written agreement. ™MAN- 
‘he indenture witnefles, “ that the faid Groverman hath 

« granted, and to freight letten, to the faid R. T. Hooe 

« and co. the brigantine Nancy, whereof he is owner,” 

&c. but immediately proceeds to fay, “ and for and in 

« confideration of the covenants herein after mentioned, 

« doth grant and to freight let to the faid R. T. Hooe 

« and co. the whole tonnage of the aforefaid veffel, from the 

« port of Alexandria, in Virginia, to the port of Havre 

«de Grace, in France,” &c. As the latter are the ope- 

rative words which really conftitute the contrac, it is 
conceived that they ought to prevail in conftruing that 
contract. Groverman, then, has only let to Hooe and 

co. the tonnage of the veffel, and therefore is the lefs to 

be confidered as having relinquifhed ownerfhip of her 

during the voyage. There are other circumftances which 

ferve to fhow that the direction of the veffel, during the 

voyage, was intended to remain with Groverman. ‘The 

cargo is to be delivered td Mefirs. Andrews and co. of 

Havre de Grace, in good order, the danger of the feas 

only excepted. This is an undertaking on the part of 
Groverman, which he certainly would not have made if 

he had relinquifhed the direétion of the voyage to Hooe' 

and co. If the veflel, pro hac vice, had been their veffel, 
Groverman would not have contracted for the delivery 

of the cargo; and for the delivery to a fpecified perfon. 


If the freighters had owned and commanded the veffel 
they might have delivered the cargo in Havre, to any 
other perfon, or have difcharged at a port fhort of Havre, 
without injury to Groverman. So the cargo taken on 
board at Havre is to be fuch as Andrews and co. may 
think proper; which return cargo is to be delivered to 
Hooe and co. in Alexandria. Thefe ftipulations all indi- 
cate that the voyage was to be performed under the erders 
df Groverman, becaufe the acts itipulated are to be done 
by him, and the covenants are his covenants. 


This is further evidenced by the fubfequent language 
of the charter party. The fucceeding fentence begins 
with the words, “ And the faid Groverman doth further 
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«« covenant to and with the faid R. T. Hooe and co.” &c, 
fhowing that the preceding covenants were all on the 
part of Groverman. This further covenant is not only 
for the prefent condition of the veffel, but that the thall 
be kept well apparelled and weil manned by the faid 
Groverman during the voyage. ‘The captain, then, was 
Groverman’s captain, the mariners were Groverman’s 
mariners; and this furnifhes an additional reafon for fup- 
pofing the captain and mariners to be under his dire€tion, 


After fome further covenants on the part of Grover. 
man the charter party proceeds thus, ‘ In confideration 
“ whereof the faid R. T. Hooe and co. do covenant, &c, 
“to and with the faid W. Groverman, &c. that they 
«¢ will well and truly pay the freight ftipulated therein.” 


Thus the whole language of the charter party goes to 
prove that the covenants refpecting the voyage are on the 
part of Groverman, and on that account, as well as on the 
account of his letting only the tonnage of the veffel, and 
furnifhing the captain and mariners, &c. he is to be con- 
fidered as the owner of the veffel for the voyage, under 
the charter party. ‘This opinion is ftrengthened rather 
than weakened by the provifional articles. 


The firft article ftipulates that particular inftruétions 
re{pe€ting the voyage fhall be given to the captain, by 
Groverman, before its commencement. The words are, 
‘¢ The captain or commander fhall be inftruéted by his 
«¢ owner, previous to his failing from the port of Alex- 
‘«* andria, to touch at Falmouth,” “ there to lay off and 
“‘ on twenty-four hours (or longer if defired) in day light,” 
&c. Thefe orders, then, to the captain were to be giv- 
en by Groverman, and it was by his authority that the 
captain was to aét on that occafion. This explains the 
doubt as to the perfon who was to be confidered as cove- 
nanting that the veffel fhould lay off and on, for twenty- 
four hours, at the port of Falmouth, and tends to fhow 
who was refponfible for the breach of that covenant. 
This too is in addition to covenants in the charter party 
which are plainly Groverman’s, and is therefore the more 
to be confidered as a covenant on his part. The aé& was 
to be performed by his authority, and the covenant was his 
covenant, 
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On a confideration, then, of the whole contract be- Hoer & co. 
tween the parties, the court is of opinion that Groverman Us 
yemained the owner of the veffel during the voyage, and Grover- 
is anfwerable for any mifconduct of the captain. ee 


The covenant to lay off and on at the port of Falmouth, 
being the covenant of Groverman, the freighters are not 
anfwerable in this aétion, for the breach of it, fhould 
the orders of Fox be underftood as their orders. It is 
probable that the courfe taken by the captain was the 
moft prudent courfe ; but were it otherwife, the orders of 
Fox might excufe the owner from any action brought by 
the freighters for lofs fuftained by them in confequence 
of going into Falmouth, but could not entitle him in this 
action againft the freighters. 


It is then the opinion of this court, that on this fpecial 
verdict, the law is for the defendants. 


Judgment reverfed, and the circuit court to enter judg- 
ment for the defendants. 





GABRIEL WOOD, oricinaL DEFENDANT, 
v. 
WILLIAM OWINGS AND JOB SMITH, 
ASSIGNEES OF 


Witt1aM Ross, A BANKRUPT, ORIGINAL PLAINTIFF. 


Error from the fourth circuit court fitting Woor 
at Baltimore, U. 
Owincs. 
This was an a¢tion on the cafe, for money had and ree ~~" 


ceived by Wood to the ufe of Robb, the bankrupt. A deed of lands 
us 
Judgment below was entered by confent, fubjeé to the oe 
pinion of the court on a cafe ftating the fellewing facts, on the 3oth of 
vies ; May, and ace 
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Woop On the 30th of May, 1800, Robb being in poffeffioy 

om vs “ yon: houfehold a ge and having two veficls and no 
WINGS. other property, on igh feas, d, fealed, and dew 
nym Jivered, mre H to cae Garts = cic Wood, 
ge get truftees in behalf of themfelves and other creditors of 
June, istebe Robb, therein particularly named, and fuch others of 
confidered as his creditors as fhould by a certain time affent to the terms 
madeonthe of the truft; by which deed, Robb, in confideration of 
oe Sr five fhillings, and towards payment of the debts due to 
ledgment on the particular creditors therein named in the firft place, 
the r4th of = and in the next place of fuch of his creditors as fhould 
ed —— agree to the terms of the truft ; grants, bargains, fells, &c, 
fach a deed as tO Garts and Wood, all bis effate, real, perfonal, and mixed, 
is contemplated and chofes in aétion, &s'c. in truft to fell the fame and col. 
— bankrupt ject the debts, &c. and on receipt of the money, to re. 
hyena tain in the firft place the amount due to Garts and Wood, 
on the ad of for money lent, &c. then to pay the debts due to the 
June. other creditors particularly named, and then to pay the 
debts due to fuch of his other creditors as fhould, within 

a certain time, agree to the terms of the truft; and if 

there fhould be a furplus to pay it over to Robb. That 

this deed was acknowledged on the 14th June, 1800.— 

That Robb did not on the faid 30th of May, 1800, de- 

liver to Wood, his books, but they remained in Robb’s 

pofleffion. That the veflels were not conveyed to Wood 

by any other conveyance than that before mentioned, 

That Robb continued in poffeflion of his houfehold fur. 

niture, books of accounts, and all his papers, until the fu. 

ing out of the commiflion of bankruptcy, except the po. 

licies of infurance on the veffels, which were delivered 

to Wood at the time of delivering the deed. That Robb 

confidered Wood as having a right to take pofleflion of 

the books and papers, and perfonal eftate, at any time 

after the delivery of the deed, but did not then expeé 

to be obliged to ftop bufinefs; on the contrary, that he 

actually went on with the hope of retrieving his affairs 

until the 2oth June, 1800. ‘That Robb was a trader be- 

fore and after the 1ft of June, 1800; that at the time of 

figning, fealing, and delivering of the faid deed, he was 

the legal proprietor of a lot of ground in the ftate of 

Maryland, as affignee of a term of gg years, renewable 

forever, and was alfo poffeffed of perfonal property, and 

had debts due to him; that Garts and Wood, and the 

other perfons in the deed particularly named, were credi- 
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tors of Robb; and that there were other creditors beGdes 
thofe particularly preferred in the deed. That a com- 
mifhon of bankruptcy iffued againft Robb on the rath 


July, 1800, founded on the execution and acknouedgment of 


the faid deed, under which Robb was declared a bankrupt, 
and his effeéts were afligned to the plaintifts, Owings and 
Smith, by a deed of affignment on the 1ft of May, 1805. 
And that the aétion is brought to recover all monies re- 
ceived by Wood, in virtue of the faid deed to Garts and 
Wood. If on the above ftate of faéts the plaintiffs were 
entitled to recover, then judgment was to be entered for 
the plaintiffs for 3000 dollars; but if, &c. then judgment 
of non pros. 


By the bankrupt aét of the United States, §. 1, it is 
enacted, that * from and after the 1ff day of Fune next,” 
(1 June, :800,) ‘ if any merchant,” &c. * with intent 
« unlawfully to delay or defraud his creditors, fhall make 
« or caufe to be made, any fraudulent conveyance of his 
« lands or chattels,” « he fhall be deemed and adjudged 
“ a bankrupt.” 


Two queftions were made by the counfel in the court 
below, viz. 


1ft. Whether this deed can be confidered as made at 
the time of its acknowledgment on 14th June, 1800, fo 
as to conftitute it an act of bankruptcy, under the bank- 
rupt law of the United States, which came into opera- 
tion on the 2d June, 1800, or whether the acknowledg- 
ment fhall relate back to the 3oth May, 1800, the day 
on which the deed was figned, fealed, and delivered, fo 
that the | eed fhall be confidered as made on that day. 


ad. Whether, if made after the 1ft of June, 1800, 
it can be confidered as fuch a fraudulent conveyance as 
is contemplated by the 1ft §. of the bankrupt law. 

Martin, for plaintiff in error, 

Now waved the fecond point and relied entirely on the 


This involves three queftions ; 
H 2 
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1ft. Whether the deed, figned, fealed and deliveted, 
on the 3oth of May, and acknowledged on the 14th of 
June, is an aét of bankruptcy under the law which came 
into operation on the 2d of June. 


2d. Whether the figning, fealing and delivery fhall be 
confidered as going forward to the time of acknowledg- 
ment; or, 


3d. Whether the acknowledgment fhall refer back te 
the time of the figning, fealing, and delivery. 


The debtor, independent of the bankrupt act, may 
prefer one creditor to another. No creditor can prevent 
him, unlefs by taking out a commiffion of bankruptcy, 
This principle is acknowledged by all the ftate govern. 
ments, and by the laws of England, in cafes not within 
the bankrupt law. 


In the cafe of Hooper v Smith, 1 Bl. Rep. 441, one 
Hooper being bona fide indebted to his mother, in the 
fum of £.800, at 8 o’clock in the morning afligned and 
delivered to his mother, half his ftock in trade, which 
was taken away immediately to his mother’s lodgings, 
On the evening of the fame day he committed an act of 
bankruptcy. His aflignees, by ftratagem, got poffeffion 
of the goods and fold them. ‘The mother brought tro- 
ver againft the affignees, and recovered. Lord Mansfield, 
in that cafe, faid, that “a preference to one creditor, 
“ efpecially by affigning only part of his goods, and to 
“ pay only part of the debt, has been frequently held to 
«“ be good; particularly in the cafe of Cock v. Goodfel- 
* low, (the cafe of a parent and child,) Small v. Owdly 
«and others.” ‘ Suppofe he had fold the goods in 
«¢ gueftion to John or Thomas, and, with that ready 
** money, had paid his mother part of her debt; would 
«‘ that fale or payment have been void ?” 


The courts of Virginia, Maryland, and Pennfylvania, 
have always recognized the fame principles. If the bank- 
rupt law had never pafled, this deed would have been 
protected in courts of law and equity. 


Is this a fraudulent conveyance under the bankrupt law? 
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The acknowledgment is neceflary for fome purpofes, 
but not to conftitute it a deed. 


A deed is defined to be a writing on parchment, or 
paper, fealed, and delivered. Suppofe a mortgage of 
lands, containing a covenant to pay money, be not ac- 
knowledged ; it would not at law convey a legal title to 
the land, but it would be good asa covenant to pay the 
money ; and would be good to pafs an equitable title to 
the land. Suppofe it contained a conveyance of land 
and chattels; it would be good as to the chattels. 


This fhews that acknowledgment is not a neceflary 
part of the deed ; but only that a deed, not acknowledged, 
will not pafs a legal eftate in lands, as to creditors. 


But the a&t of Maryland, November /effion 1766. c. 14. 
§. 2, fays * that no eftate of inheritance &c. thall pafs 
“ or take effect, except the deed or conveyance by which 
«the fame fhall be intended to pafs or take effe&t, fhall 
“ be acknowledged before the provincial court &c,. and 
“be alfo enrolled in the records of the fame county,” 


&c. It muft therefore be a deed before the acknowledg~ 
ment. And by the fifth fection of the fame aét it is de- 
clared that every fuch deed fhall have relation, as to the 
pafling and conveying the premifes, from the day of the 
date thereof ; thereby evidently contemplating it to be a 
deed from its date. This fection was inferted becaufe, 
by the former aé of 1715, the deed took effeét only from 
the time of its acknowledgment. But the law is the 
fame independent of the pofitive declaration of this act. 
1. Bac. ab. 277- Bargain and fale. and 2. Inf. 674. 675. 
where Lord Coke, in his expofition upoi the ftatute of 
27. H. 8. c. '6,° of enrollments, fays «¢ And when the 
“deed is enrolled within fix months, c:cn it pafieth 
* from the livery of the deed. And aibeit, after the de- 
“ livery and acknowledgment, either the bargainor, or bars 
“ gainee die before enrollment, yet the land paffeth by 
“ this aét,” * And by the words of this ftatute, when 
“ the deed is enrolled, it paffeth ad initio.” And he cites 
the cafe of Maliery v. Fennings, determined in the com- 
mon pleas, 42. Hiiz. which was this; * one Sewfter was 
“ feized of certain lands in fee, and acknowledged a re 
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Woop “cognizance to Turner, whofe executrix brought a /cire 
v. « facias, upon the recognizance, bearing date the gth. 
Owincs. « November, 41. Eliz. againft Sewfter, and alleged him 
———-— « to be feized of thofe lands in dominico uo ut de feodo, the 
© day of the /cire facias brought ; and the truth of the 
« cafe being difclofed by long pleading, was this ; Sewfter, 
«« 7th November, before the recognizance acknowledged, 
«* by deed indented, for money, had bargained and fold 
«the faid land to another, and the deed was enrolled 
« the 20th November following. The queftion was, 
‘«‘ whether Sewfter was, upon the whole matter, feized in 
« fee the gth of November, the deed being not enrolled 
“until the 2eth of the fame November. And it was 
“ adjudged, una vece, that Sewfter was not feized in fee 
“‘ of the land on the gth day of November. For that 
‘‘ when the deed was enrolled, the bargainee was, in 
« judgment of law, feized of that land, from the delivery 
“ of the deed. And it was refolved, that neither the 
*‘ death of the bargainor, nor of the bargainee, before 
* enrollment, fhall hinder the paffing of the eftate. And 
‘* that a releafe of a ftranger to the bargainee, before en- 
“ rollment, is good. So that it holds not by relation, be- 
“tween the parties, by fiction of Jaw, but in point of 
“ eftate, as well to them, as to frangers alfo. And that 
“a recovery fuffered againft the bargainee, before enroll- 
‘¢ ment, (the deed indented being, afterwards, within the 
“ fix months, enrolled) is good, for that the bargainee was 
*‘ tenant of the freehold, in judgment of law, at the 
“‘ time of the recovery. And non refert when the deed 
“ indented is acknowledged, fo it be enrolled within the 
“fix months. And all this was afterwards affirmed for 
*< good law by the court of common pleas, Trin. 3. Jac. 
** upon a fpecial verdict given in an Ejeétione firma be- 
“tween Lellingham and Alfop; and further it was there 
“‘ refolved, that if the bargainee of land, after the bar- 
* gain and fale, and before the enrollment, doth bargain 
«¢ and fell the fame, by deed indented and enrolled, to 
“another; and after the firft deed is enrolled, within 
*¢ the fix months, the bargain and fale, by the bargainee, 
© is good.” 


In 18 Viner 289 Tit. Relation, it is faid, «« When twe 
§ times, or two aéts are requifite to the perfe€tion of an 





FEBRUARY, 1803. as 


« aé& it fhall be faid, upon their confummation, to receive Wooo 
« its perfection from the fir.” ; v. 
Ow nce. 
If A. makes a deed to B. on the 30th of May;°and “yo 
another for the fame land to C. on the ift June, and ac- 
knowledges it the fame day; afterwards, on the 14th of 
June, he acknowledges the deed to B. this over-reaches 
the deed to C. and the acknowledgment of the deed to 
B. is not a fraudulent act. 


Suppofe A. makes a bond fide deed to B. for valuable 
confideration, on the 30th of May. On the firft of June 
A. commits an aét of treafon. On the 14th of June 
he acknowledges the deed to B. The land is not forfeit- 
ed by the treafon of A. 


If an indiétment had been found for forging this deed, 
and to fupport the indiétment, evidence had been given 
of the forgery of the acknowledgment only, would that 
have fupported the indictment ? 


If a declaration upon this deed, ftating it to have been 
made on the 14th of June, had been drawn, would it 
have been fupported by producing in evidence, this deed 
figned, fealed and delivered on the 30th of May? 


This deed intends to convey chofes in adtion, and per- 
jonal effects, as well as lands. As to the former the 
deed is good without acknowledgment; for as to the 
chofes in aétion, the deed without acknowledgment is 
an equitable affignment, and if acknowledged it would 
have amounted to nothing more. 


But if the affignees are entitled, they muft take the 
bankrupt’s eftate, fubjeét to all the equity of others. 
2 Veazy, fenr. 585, 633. Cooke's bankrupt law, 203. Tay- 
ler v. Wheeler, 2. Vern. 564. 


Courts of law will protect equitable rights; as in the 
cafe of Winch and Keeley, 1 Term rep, 619, where the 
plaintiff having afligned his right ef action to Searle, and 
having become bankrupt, was {till held able to fupport 
the action for the benefit of Searle, notwithftanding the 
afignment of his effects under the bankrupt laws. 
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Woop And by the authority of ex parte Byas, 1 Atk. 124, if 
U. the aflignees had received the money due to Robb, the 
Owtncs. bankrupt, they would have been obliged to pay it over to 
clit the plaintiff in error, inftead of receiving it from 
im. 


The deed is not fraudulent in /e; and would not now 
be queftioned if the bankrupt law had not been paffed. 
Although it is a deed of all his effects, yet it is not an 
abfolute deed, nor was it made on any fecret truft, or for 
his own benefit. The only thing which can be alleged 
againft it is, that it gives a priority to fome of his credi. 
tors, and this he had a clear right to do, both in law and 
equity. It was not made in fecret; it holds up no falfe 
colours, it enables him to receive no falfe credit. He 
might have fold the property for-ready money, and paid 
any one of his creditors in full. But making a deed of 
truft, he has prevented a facrifice of his property, whereby 
it is competent to fatisfy a greater number of his credi- 
tors, and he is himfelf rendered more able to pay the 
refidue of his debts by his future induftry. 


The committing an act of bankruptcy is, in law, con- 
fidered as criminal. The bankrupt law is, therefore, in 
this refpeéct, to be conftrued ftrictly. It ought not to be 
extended beyond the letter of the law. Cooke B. L.. 67. 
Cowp. 409, 427, 428. 5 Term rep. 575. 7 Term rep. 
s0g. Fowler v. Padget. 


But however fraudulent the deed might have been, yet 
it was no aét of bankruptcy, under the act of congrefs; 
becaufe not executed after the ift of June; unlefs the 
acknowledgment can be confidered as the making of the 
deed. And if it was not an a&t of bankruptcy, the title 
of the defendants in error fails. 


Harper, contra. 


The aét of bankruptcy charged, is the making a frau- 
dulent deed after the 1ft June, 1800. The counfel for 
the plaintiff in error having abandoned the fecond point 
which was made, and ftrongly contended for, in the 
court below, the only qu.ftion now to be confidered is, 
whether the deed was made before or after the rft of 
June. 
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A deed, at common law, is an inftrument. in writing 
figned, fealed and delivered. If it be figned and fealed, %. ., 
but not delivered,’ it is no deed; and the reafon i is, that Owrnes. 
until the laft a&t of volition is performed, there is ftill —_— 
a power of recalling it. 


The cafes from the Englifh books refpecting ‘the 'ftatute 

, of enrollments, are not applicable to the law of Mary- 

| land refpecting acknowledgment. The Englith laws only 

tect creditors and purchafers without notice.. But the 

, law of Maryland is intended to proteét the maker of the 
deed himfelf, to prevent forgeries and fraud, and to give a 
further folemnity, that the grantor may have more time 
to reflect, and to fecure himfelf from being fuddenly en- 
trapped. The law therefore fuperadds to figning, — 
and delivery, a further a€ of volition. 


- It is faid that a ‘court of equity will fet up fuch a deed; 
true, it would, in certain cafes; but not becaufe it is a 
paper figned and fealed ; but becaufe it is a contrac for 
a valuable confideration. But this deed would never have. 
been fupported in a court of equity, if it had not been 
completely valid at law. Suppofe Robb had refufed to ac- 
knowledge it; and application had been made to chan 
cery to carry the deed into effe&; it would have been re- 
fufed. 


Can a deed be faid to be made when it is not complete ? 
It was not complete on the 30th of May ; fomething was 
ftill to be done, of which it would have been neceffary to 
apply to a court of chancery to compel the performance. 


If acknowledgment is neceflary by ftatute law, it is the 
fame as if neceffary by common law. The one is as bjnd- 
ing asthe other. They are both derived from the fame 
fource, but evidenced in different modes. Signing, fealing 
and delivery only are neceflary by the common law, but 
acknowledgment alfo is neceflary by the ftatute. 


The deed of land was an act of bankruptcy, and pre- 
vented the operation of the deed as a deed of perfonal 
eftate. The deed for the land and for the chattels was 
executed eodem inftanti. 
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Woop Chafe, Fife . The effect of an acknowledgment is 
o v. to prevent the grantor from pleading -non ¢/ factum. 
WINGS 

been amend Harper. By the law of England acknowledgment js 
not neceflary. But by the law of Maryland it is a neceflary 
part of the conveyance, and can no more be difpenfed 
with, than the figning, fealing and delivery. Having 
figned and fealed, the grantor may refufe to deliver ; fo, 
having figned, fealed and delivered, he may refufe to ac. 
knowledge, and in either cafe it is no deed. The deed, 
therefore, was not made till the 14th of June. 


Martin, in reply. 


Acknowledgment is abfolutely neceffary in England, 
before enrollment. Viner, Tit. Enrollment, p. 443 “no 
* deed, &c. can be enrolled, unlefs duly and lawfully 
“ acknowledged, cites Co. Lit. 225 (b.)” The acknowledg. 
ment is the warrant for the enrollment. An acknowledg- 
ment in Maryland has no greater effe&t than in England, 


8 ot el CC ae orn nea wee 


There was an enrollment at common law, for fafe cuf- 
tody, it makes an eftoppel, and the party cannot plead 
non of faftum. Per Holt ch. j. Comb. 248, Smart v. Wil,- 
liams, cited in Viner, tit. enrollment, p. 444. And in p. 445, 
it is faid, « Enrollment of a deed is to no other purpofe, 
«but that the party fhall not deny it afterwards,” and 
cites Br. Faits enrol. pl.4. And in Sav. 91. Holland v, 
Downes cited in Viner tit. enrollment p. 445, 447, it ig 
faid “* the fealing and delivery is the force of fuch deeds, 
*¢ as deeds of bargain and fale, &c. and not the enroll. 
‘s ment.” And again, in the fame cafe, «* Bonds, indentures 
s¢ and deeds take their force by the delivery ; fo there isa 
“ perfect a&t before the conufance is taken, and before 
‘‘ any enrollment.” ~ The enrollment could not be made 
upon proof by witnefles. ‘The acknowledgment was the 
only authority. 


Harper. 


The enrollment is the aét of the grantee. The acknow- 
ledgment is the laft aét of volition of the grantor. It is 
wholly voluntary ; he may refufe ; and if he does, the 
deed has no effect. In England, the acknowledgment is 





+ is 
FEBRUARY, 1803. 249 


aregalation of the courts, not a provifion of the ftatute of | Woep 
enrollments. That ftatute is different from the act of Us 
Maryland ; the latter exprefsly requires the acknowledg- Ow!¥s#- 
ment, and no eftate paffes at law without it. It therefore 

becomes as much a requifite of a deed, as fealing or de- 

livery. Itis not only an abfolute requifite that the deed 

fhould be acknowledged, but the courts of Maryland have 

been very ftrict in requiring it to be done precifely in 

the mode prefcribed. In the cafe of Hall and Gittings, de- 

cided in the court of appeals in Maryland, the cafe was, 

that the grantor refided in Anne Arundel county, but the 

deed defcribed him as a refident of Baltimore county, 

where the lands were fituated. The acknowledgment was 

made in Prince George’s county. This acknowledgment was 

decided by the court of appeals not to be good, and the 

caufe was loft, upon that ground, although the deed was 
twenty-five years old, and pofleflion had been quietly en- 

joyed under it. The error was difcovered by the court 
themfelves, and had not been fuggefted by the counfel at 

the trial. 


It has alfo been decided that the acknowledgment of a 
feme covert muft be precifely in the form prefcribed by 
the act. 


This fhews the great importance of acknowledgments 
in Maryland. 


Martin, in reply. 


The acknowledgment in England is not a regulation of 
the courts only, but is a principle of the common law 
relative to enrollment, which exifted before the ftatute of 
enrollments. It was known, at the time of enacting that 
ftatute, that by the common law, an acknowledgment was 
a pre-requifite to enrollment. It was not neceflary there- 
fore that it fhould be exprefsly prefcribed by ftatute. Ac- 
knowledgment and enrollment was a proceeding well 
known and underftood, and was not originated by the fta- 
tute of 27 H. 8. The ftatute only applies the procefs to 


new cafes, or makes it neceflary where before it was only 
voluntary. 


As to the cafe of a feme covert, the could not, by the 
I 
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common law, convey her land, except by fine and re. 
, covery. But the law of Maryland authorized her to do 
OwINcs. it in a certain mode. That mode muft therefore be ftrid= 


ase <a ly purfued. 








March if. The chief juftice delivered the opinion 
of the court : 























This is a writ of error to a judgment of the circuit 
court of the fourth circuit fitting at Baltimore, in the fol- 
lowing cafe. 


On the 30thof May, 1800, William Robb, who was 
then a merchant carrying on trade and merchandize, in 
the ftate of Maryland, figned, fealed and delivered to Ga- 
briel Wood, an inftrument of writing, purporting to con- 
vey to the faid Gabriel, his real and perfonal eftate in truft, 
to fecure him from certain notes and acceptances made 
by him, on account of the faid Robb, and afterwards, in 
truft for other creditors in the deed mentioned. This deed 
was acknowledged on the 14th of June; and was then 
enrolled according to the laws of Maryland. 


On the 12th of July, 1800, a commiffion of bankrupt- 
cy was fued out, founded on the execution of the deed above 
mentioned, and the faid William Robb, being declared a 
bankrupt, his effeéts were afligned to William Owings 
and Job Smith, who brought this fuit againft Gabriel 
Wood, to recover the money received by him under the 
deed aforementioned. 


Judgment was confeffed by the defendant below, fub- 
ject to the opinion of the court on a cafe ftated, of which 
the foregoing were the material facts. 






The court gave judgment in favor of the aflignees, to 
which judgment a writ of error was fued out by the pre« 
fent plaintiff. 


The only queftion made by the counfel was, whether 
the deed, {tated in the cafe, was an act of bankruptcy. 







On the 4th of April, 1800, congrefs paffed an aé& to 
eftablifh an uniform fyftem of bankruptcy throughout 
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the United States, which declares, among other things, Woop 
that any metchant who fhall, after the firft day of June Vs 

next fucceeding the paflage of the act, with intent un. Ow'ncs. 
lawfully to delay or defraud his creditors, make or caufe "yor 
to be made any fraudulent conveyance of his lands or 

chattels, fhall be deemed and adjudged a bankrupt. 


It was admitted, in the argument, that this deed, if ex- 
ecuted after the 1ft day of June, would have been an act 
of bankruptcy, but that being fealed and delivered on the 
goth of May, it was not within the aét, which only com- 
prehends conveyances made after the ift of June. 


For the defendants in error, it was contended, that, 
by the laws of Maryland, a deed is not complete until it 
is acknowledged, and therefore this conveyance was made 
on the 14th of June, when it was acknowledged; and 
not on the 3oth of May, when it was fealed and de- 
livered. , 


The Maryland aé& alluded to was pafled in 1766, and 
declares, “ that after the firft day of May next, no eftate 
“of inheritance or freehold, or any declaration or limi- 
“ tation of ufe, or any eftate for above feven years, thall 
“ pafs or take effect, except the deed or conveyance, by 
«“ which the fame fhall be intended to pafs or take effect, 
« fhall be acknowledged in the provincial court, or before 
“ one of the juftices thereof, in the county court, or be- 
« fore two juftices of the fame county where the lands, 
“‘ tenements, or hereditaments, conveyed by fuch deed 
“ or conveyance do lie, and be alfo enrolled, &c,. within 
“fix months after the date of fuch deed or convey- 
“ ance.” ; 


The sth fection gives the conveyance, fo acknowledged . 
and enrolled, relation to the date thereof. 


It is a well eftablifhed doétrine of the common law, 
that a deed becomes complete, when fealed and delivered. 
It then becomes the aét of the perfon who has executed 
it, and whatever its operation may be, it is his deed. 
The very aét of livery, which puts the paper into the 
poffeffion of the party for whofe benefit it is made, feems 
to require the conftruction that it has become a deed. 
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Woop The queftion now made to the court is, whether the a& 
U. of the legiflature of Maryland has annexed other requis 
OwINGs. fites to an inftrument of writing conveying lands, with- 
——~——’ out the performance of which, not only the paffing of the 
eftate, intended to be conveyed, is arrefted, but the in- 
ftrument itfelf, is prevented from becoming the deed of 

the perfon who has executed it. 


, Upon the moft mature confideration of the fubjed, 
the opinion of the court is, that the words, ufed in the 
aét of Maryland, which have been recited, confider the 
inftrument as a deed, although inoperative ’till acknow- 
ledged and enrolled. 


The words do not apply to the inftrument, but to the 
eftate that inftrument is intended to convey. 


Since then the bankrupt law of the United States does 
not affeét deeds made prior to the :ft of June, 1800, and 
this deed was made on the 30th of May, 1800, the court 
is of opinion, that the rights, vefted by the deed, (what- 
ever they might be) are not divefted in favor of the af- 
fignees of the bankrupt, and therefore, that they ought 
not to have recovered in this cafe. 


Judgment reverfed—and judgment of non pros to be 
entered. 





UNITED STATES v. SIMMS. 


U. Srares EF ee 
@. RROR from the circuit court of the diftriG 
Simms. of Columbia, fitting at Alexandria, to reverfe a judg- 
———_ ment rendered by that court for the defendant, on an in- 
The adisuf con- di€tment for fuffering a faro bank to be played in his 


grefs of 27th ' ‘Piet dats 
Feb. and 3d of houfe, contrary to an act'of aflembly of Virginia. 
March, 1801, — . 

concerning the The indiétment fets forth that Simms, « on the rft 


diftrit of Co- « April, 1801, with force and arms, at the county of 


a aaa “ Alexandria, did fuffer the game called the faro bank to 
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« be ’ divers ons, in a houfe of which he, U. Stares 
“ oe ea Yee Simms, Sa and there, at the time of the v. 

« faid play, had the poffeflion and ufe, contrary to the Sims. 
«form of the ftatute in that cafe lately made and pro- 

« vided, and againft the peace and government of the ‘he lawsof Ma- 


land and Vir 
« United States.” Hm or et 


; by congrefs as 
The record which came up contains a bill ef exceptions, — of that 
taken by the attorney for the United States, to the opi- C4, any 
; : ote further than the 
nion of the court; which opinion was, “ that the pro- change of jurif- 
« ceeding by indiétment to recover the penalty impofed diction render- 
« by law for the offence ftated in the indi€tment in this ¢¢@ change of 


« cafe filed, was improper, illegal, and could not be fuf- age rig ‘ 
« tained. a —— 
Nalties, ariling 
The a& of affembly of Virginia, Fanuary 19, 1798, fom 2 breach 
p- 4. ch. 2. §..3- upon which the indiétment was founded, are to be fued 
is in thefe words, *¢ Any perfon whatfoever, who fhall fuf- for and recover- 
“ fer the game of billiards, or any of the games played at ¢¢ in the fame 
« the tables commonly called the A. B. C.—E. O. or faro "th. hon 
«bank, er any other gaming table, or bank of the fame of jurifdi@ion, 
“ or the like kind, under any denomination whatever, to *utatis mutan- 
“be played in his or her houfe, or in a houfe of which “ 
“he or fhe hath at the time the ufe or poffeffion, fhall, 
“ for every fuch offence, forfeit and pay the fum of one 
“ hundred and fifty dollars, to be recovered in any court 


“ of record, by any perfon who will fue for the fame.” 


- © §, 8. The prefiding juftice, as well in the diftri& as 
in all the inferior courts of law in this commonwealth, 
“ fhall conftantly give this aét in charge to the grand ju- 
“ries of their courts, at the times when fuch grand juries 
“ fhall be fworn.” 


Mafon, attorney for the United States. 


The only queftion is whether an indi&tment was the 
proper procefs. 


This depends upon the act of aflembly of Virginia of 
the roth of January, 1798, and the aéts of congrefs re- 
fpecting the diftri&t of Columbia. 


By the act of congrefs, 27 February, 1801, vol. §. p. 
268, ch. 86, §. 1. it is enacted that the laws of Virginia fhall 
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be and continue in foree in that part of the diftri€ which 
was ceded by Virginia. And by the aé of congrefs of 
34 March, 1801, p. 287.4. 2. fupplementary to the aQ 
of 27th February, it is enacted, “ that all indictments 
«“ fhall run in the name of the United States, and con. 
“* clude againft the peace and government thereof; and 
“¢ all fines, penalties and forfeitures accruing under the 
“ laws of the ftates of Maryland and Virginia, which 
‘* by adoption have become the laws of this diftrict, thall 
‘¢ be recovered with cofts, by indiétment or information in 
“ the name of the United States, or by action of debt in 
“the name of the United States and of the informer; 
** one-half of which fine fhall accrue to the United States, 
«« and the other half to the informer; and the faid fines 
** {hall be colleéted by, or paid to the marfhal, and one. 
« half thereof fhall be by him paid over to the board of 
“‘ commiffioners herein after eftablifhed, and the other 
* half to the informer.” 


By the act of Virginia the penalty is to be recovered by 
any perfon who will fue for the fame. If the queftion had 
depended upon this act alone, it would not have been 
brought before this court. But the aét of congrefs has 
changed the mode of recovery, and made an indictment 
neceflary. 


C. Lee, for defendant. 


« When a ftatute appoints a penalty for the doing of a 
‘¢ thing which was no offence before, and appoints how 
<< it fhall be recovered, it fhall be punifhed by that means, 
«< and not by indiétment.” Cro. Fac. 643. Caftles cafe; 
and 2. Burrow, 803, Rex v. Robinfon. 


The ftatute of Virginia contains in itfelf, the mode of 
profecution ; and it being fuch (to wit, an aétion of debt 
by an informer,) as could not be affected by the transfer 
of jurifdi€tion, and the ftatute being adopted by congrefg 
in toto, there is no neceffity of reforting to another mode, 
The fupplementary aét of congrefs of the 3d of March 
1801 was intended to operate upon thofe cafes under thé 
laws of Virginia, where it had been neceffary to ufe the 
name of the commonwealth in the recovery of fines, for- 
feitures and penalties, and can not be fuppofed to intend 
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to take away a private right, or to alter the mode of pfo- 
fecution, unlefs fome alteration had become neceffary, in 
confequence of the change of government. That act muft 
be conftrued, reddenda Fogel fingulis ; that is, where the 
mode of profecution under the ftate laws was by indiét- 
ment, or information in the name of the commonwealth, 
it fhould, in future, be by indi€tment, or information in 
the name of the United States; and where, by the ftate 
laws, the mode of profecution was an action gui tam, ot an 
aétion of debt in the name of the informer, it fhould, in 
future, be an action gui tam in the name of the United 
States and of the informer, or an aétion of debt in the 
name of the informer alone. 


Majfon, in reply. 


The legiflature of ‘Virginia certainly had the right and 
power to alter the mode of recovering the penalty, if they 
thought proper ; fo had congrefs as foon as the jurif- 
diétion devolved upon them. The words of the att of con- 
grefs are fufficiently broad to take in this cafe. The act 
fays, all fines, penalties and forfeitures /ba// be recovered 
by indiétment, or information in the name of the United 
States, or by action of debt in the name of the United 
States, and of the informer ; that is, where the penalty is 
to be recovered without the intervention of an informer, 
there it fhall be by indi€tment or information in the name 
of the United States ; but where, an informer appears and 
claims the penalty, there it fhall be a gui tam a€tion of 
debt ; and half the penalty is to go to the United States, 
and half only to the informer. In this cafe there was no 
informer who claimed the penalty. The prefentment 
was made by the grand jury. 


Congrefs did not mean fimply to render_fingula fngulis. 
It was found that the criminal code of Virginia could not 
be carried into effect in this diftri€t for want of a pene- 
tentiary houfe. Congrefs therefore took up the criminal 
fyftem and revifed it. They have pointed out both the 
mode of profecution and the appropriation of the penalty. 
They have allowed an informer to come in, in all cafes, 
and claim half of the penalty; and where, by the ftate 
laws, the whole went to the informer, they have declared 
that half fhall go to the United States. 


U. Sratis 


Vv. 
Sims. 


—— 
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O.Srates Feb..23d. The Chief Fuflice delivered the opinion of: 
wv the court. 
SIMMS. 
“——~y-—_—s This is.a writ of error to a judgment of the circuit 
court of the diftri€t of Columbia, fitting in the county of 
Alexandria, in the following cafe. 


By an act of the legiflature of Virginia a penalty of 
£-150 is impofed on any perfon who permits certain 
games, enumerated in the act, to be played in a houfe 
of which he isthe proprietor. The penalty, by that aa, 
is given to any perfon who will fue for the fame. 


After the paflage of this act, congrefs aflumed the go. 
vernment of the diftri€t, and declared the laws of Ma. 
tyland to remain in force in that part of the diftri€t which 
had been ceded by Maryland; and the laws of Virginia 
to remain in force in that part of the diftri¢t which had 
been ceded by Virginia. 


Subfequent to the a& of affumption an act paffed, fi 
plementary to the act entitled « An act concerning 
diftri€t of Columbia ;” the fecond feétion of which is in 
thefe words: (here the chief juftice read the whole fec- 
tion, and the fubftance of the indictment.) 


It is admitted that, under the laws of Virginia, an in. 
diétment for this penalty could not be fuftained ; but it is 
contended that the claufe in the fupplemental ac which 
has been recited, makes a new appropriation of the pe- 
nalty, and gives a new remedy for its recovery. 


It is infifted that the words “ all fines, penalties and 
‘¢ forfeitures accruing under the laws of Maryland and 
“« Virginia,” &c. neceffarily include this penalty, and by 
giving a recovery in the name of the United States by 
indiétment, appropriate the penalty to the public treafury. 
On the part of the defendant in error it is contended that 
the words relied on do not change the law, further than 
to fubftitute in all ations heretofore carried on in the 
names of the ftates of Maryland and Virginia refpett- 
ively, the name of the United States inftead of thole 
names; and that the provifions of the act apply only w 
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fines, penalties and forfeitures accruing to the govern- U. States 
ment. Ue 
Sims. 
This fubjeét will perhaps receive fome elucidation from ye 
a review of the two acts of congrefs relative to the dif- 
trict of Columbia. 


The firft feétion of the firft aét, declaring that the 
laws of the two ftates refpeétively fhould remain in force 
jn the parts of the territory ceded by each, was perhaps 
only declaratory of a principle which would have been 
in full operation without fuch declaration; yet it ma- 
nifefts very clearly an intention in congrefs not to take 
up the fubje€t of a review of the laws of the diftri at 
that time, but to leave things as they then were, only 
adapting the exifting laws to the new fituation of the 
people. 

Every remaining fection of the act to the 16th, is em- 
ployed on fubjeéts where the mere change of government 
required the intervention of the general legiflature. 


The fixteenth fection continues ftill to manifeft a foli- 


citude for the prefervation of the exifting ftate of things, 
fo far as was compatible with the change of government, 
by declaring that nothing contained in the a¢t fhould be 
conftrued to affect rights granted by or derived from 
the acts of incorporation of Alexandria and Georgetown, 
or of any body politic or corporate within the faid dif- 
trict, except fo far as relates to their judicial powers. 


This ac had given to the circuit court, which it efta- 
blithed, cognizance of all crimes committed in the diftri€t, 
and of all penalties and forfeitures accruing under the 
laws of the United States. 


It was foon perceived that the criminal jurifdiétion of 
the court could not be exercifed in one part of the dif- 
tri€t, becaufe by the lawsof Virginia, perfons guilty of 
any offence, lefs than murder in the firft degree, were 
only punifhable in the penitentiary houfe, erected in the 
city of Richmond, which punifhment the court of Co- 
lumbia could not inflict. m 

2 
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It was alfo perceived that fome embarrafsment would 
arife refpe€ting the ftyle in which fuits, theretofore di+ 
reéted to be brought in the names of Maryland and Vir- 
ginia, fhould thenceforth be profecuted. The refpe€tive 
laws authorizing them, and which were confidered ag 
having been re-enacted by congrefs, totidem verbis, dix ~ 
re€ted fuch fuits to be profecuted th the names of Mary. | 
land and Virginia, refpedtively. The continuance of this 
ftyle in the courts of the United States was glaringly im- 
proper, and it was thought neceflary to change it by ex- 
prefs provifion. Thefe objects rendered the {upplemenfat 
act neceflary, which provides, that the criminal law of 
Virginia, as it exifted before the eftablifhment of a pe- 
nitentiary fyftem, fhould continue in force, and that alb 
indiétments fhall run in the name of the United Statesy 
and all fines, penalties, and forfeitures, accruing under 
the laws of the ftates of Maryland and Virginia, fhall be 
recovered with cofts, &c. 


The refidue of this fupplemental aét changes nothing, 
and only fupplies provifions, required by the revolution 
in government, and which had been omitted in the ori- 
ginal act. 


This view of the two aéts would furnifh ftrong reafons 
for fuppofing the obje& of congrefs to havebeen, not to 
change, in any refpect, the exifting laws, further than 
the new fituation of the diftri€t rendered indifpenfibly 
neceflary ; and that the fines, penalties, and forfeitures al 
luded to in the att, are thofe only which accrued by law, 
in the whole or in part, to government; and for the re- 
covery of which the remedy was by indictment or inform- 
ation, in the name of the ftate in which the court fat, or 
by a qui tam a€tion in which the name of the ftate was to 
be ufed. It can not be prefumed that congrefs could 
have intended to ufe the words in the unlimited fenfe con- 
tended for. 


By the laws of Virginia, an officer is liable to a heavy 
fine for not returning an execution which came to his 
hands to be ferved, or for retaining in his hands money 
levied on fuch execution. This goes to the party injured, 
‘ and on his motion the judgment for the fine is to be ren« 
dered. It would be going a great way to conftrue this a& 
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af as making fuch a fine recoverable for the ufe U. States 
cengiis ng 


of the ted States; and yet, this would be the confe- 7 
quence of conftruing it to extend to fines oe Siums~ 
accruing by law, not to government, but to individuals. 


If a penalty recoverable by any individual, by aétion 
of debt, was to be confidered as defigned to be embraced 
by the fecond feétion of the fupplemental: aét, ftill an 
action of debt in the name of the United States and 
of ee informer, would feem to be the remedy given by 
the act. 


The principle, reddenda fingula fingulis, would be ap- 
plicable; and it would feem to the court more proper 
to fuppofe the gui tam action, given in this cafe, to be 
the remedy, than an indictment. 


The court therefore is of opinion that there is no error 
in the judgment, and that it be affirmed.* 





FENWICK v. SEARS’S ADMINISTRATORS. F**W'ck 


Ve. 
Sears’s 
ApMINR&. 
RROR from the judgment of the circuit court An adminiftra- 
of the diftri€t of Columbia, fitting at Washington, in tot, having had 


an action on the cafe on a foreign bill of exchange, by a 


the adminiftrators of the indorfee againft the indorfer. Maryland be- 


fore the fepara» 


. . : : tion of the dif- 
The cafe, as it appears in the pleadings and bills of fon © ns 
exceptions, was as follows : hie Groue the 
original ftates, 
Francis Lewis Taney, at Paris, in France, drew the — after - 
following bill of exchange: “ Paris, 5th Auguft, 1797, pa. pee 
« Sixty days after fight of this my fecond of exchange, tion in that part 
“ (firft and third not paid) pay to the order of Mr. Jo- of the diftrid 
ceded by Ma- 
* The defendant’s counfel prayed that the affirmance might be with wee 
aofis. Tt was Suggefted by fume of the gentlemen of the bar, that the jo ++-rs of ade 
queftion of giving cofts againft the United States would be fully argued 
in the cafe of the United States v. Hooe, at this term - The court there- 54+ muft take 
fore poftponed the fubject till chat argument fhould be had. That caufe 01+ new letters 
however went off upon another ground without any argument on the J +415) she dif- 
queftion of cofts And the court did not give any directions refpecting tria@ 
she cofts in the prefent cafe. j 


miniftration ; 
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Fenwick « feph Fenwick the fum of three hundred and fifty dol. 

v- lars, for value received in account, which charge as 

pens * — « advifed by your moft obedient fervt. Fras. Lew. Taney,” 

ge ga , * To Mefirs. Ben. Stoddert and John Mafon, George. 
“* town, Maryland.” 


Quere, whether 
the acts of a no- 


tary publicwho This bill was indorfed by Fenwick to George Sears, of 
a ope Baltimore, andon the 30th of March, 1798, it was pre- 
hws | <. fented for acceptance, refufed, and protefted in the 
fworn, are va- Ufual form for non-acceptance, by Samuel Hanfon of Sa- 
lid, if he be muel, ftiling himfelf notary public for the county of 
duly appointed, Montgomery in the ftate of Maryland, dwelling in 


but not actuail , ° , 
fworn in due» George-town, in faid county, duly commiffioned and fworn. 


form? 

Whether, be- = Onthe 2dof June, 1798, payment of the bill was de- 
a nobomgesa manded of the drawees by the fame notary, and refufed, 
eetiiente of a whereupon, on the fame day he protefted it in the ufual 
notary public, form for non-payment. Fenwick, the indorfer, was at 
that he is “duly the time of indorfing, and had been for ten years before, 
“ commiffioned 2 $ 
“and fworn,” 2refident of France, but inthe year 1800 he came to this 
ean be contra- country, and on the 4th of April, 1801, the plaintiffs 
— “4 below brought fuit againft him here upon his indorfement. 
. eet ga The declaration had two counts, one upon the non-accept. 
payment of a ance of the bill, the other for money had and received. 
bill ef exchange 


muft he made 
on the lait day The defendant below pleaded, 


of grace? > : 
Whether the 1ft. Non-affiumpsit. 
reafonablenefs 
cee thé, 24+ That the plaintiffs « have not obtained letters of 
| of matterof adminiftration on all and fingular the goods and chat- 
» law? “ tels, rights and credits, which were of the faid George, 
| Whether, on a ¢¢ at the time of his deceafe, to wit, at Wafhington coun- 
count for mo- ie {aid 4 this he ; d if h 
ney had andre- * ty afore aid, and this he is ready to verify, w erefore 
| ceived, notice * he prays judgment,” &c. to which the plaintiffs replied, 
|| of non-accept- « that the faid George Sears, the inteftate, departed this 
ance, and of ° ° ; 
Simpeyeent life, in the town of Baltimore, in the county of Bal- 
| be neceffary to “‘ timore, in the ftate of Maryland, which was at that 
charge an in- ¢¢ time his place of refidence, on the day of 
p) dorferwho = in. the year of our Lord 1800, inteftate; and after- 
; knew, at the e ° 
\ timeof ins ** Wards, to wit, on the 8th day of November, in the 
| dorfement, that “ year aforefaid, adminiftration of all and fingular the 
| the crawer had « goods and chattels, rights and credits of the faid intef- 


fi nerighttos _ a C.: ; 
Raw: ‘tate, was granted to the faid John Stricker and Henry 


| 
| 
| 
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«« Payfon, in due form of law, by William Buchanan, 
« regifter of wills for Baltimore county aforefaid; an 
« exemplification of the letters of adminiftration granted 
« to the faid Stricker and Henry Payfon as aforefaid, duly 


» « authenticated, is now here to the court produced; and 


«this they are ready to verify; wherefore, they pray 
« judgment,” &c. To this replication there was a gene- 
« ral demurrer and joinder; which demurrer was over- 
« ruled by the court below.* 


On the trial of the iffue in fac, five bills of exceptions 
were taken by the defendant’s counfel. 


The firft ftated that the defendant objeéted to the fe- 
cond bill of the fet of exchange, going in evidence to the 
jury, unlefs the plaintiff firft offered evidence to account 
for the firft and third of exchange, and to thew that they 
or either of them were not paid or paffed in the courfe 
of bufinefs to fome other perfon who {till holds the fame, 
but the court over-ruled the objection, and fuffered the fe- 
cond bill to be read. 


The fecond bill of exceptions ftated that the defend- 
ant objected to the admiffion of the two protefts in evi- 
dence, becaufe, as he alleged, Samuel Hanfon of Sa- 
muel, was not a notary public on the 30th of March, 
1798, or on the 2d of June, 1798, and to prove this the 
defendant offered to give evidence to prove that the faid 
Hanfon, previous to the 30th of March, 1798, had been 
named and appointed by the governor of the ftate of Ma- 
ryland, by and with the advice and confent of the councilof 
Maryland, a notary public, but that he never did take 
the oath or oaths prefcribed for a notary public to take, 
until after the 3d day of June, 198, but the court were 
of opinion that the evidence /o offered to prove that the 
faid Hanfon was not a notary public, was not admiffible 
for that purpofe, and refufed to let the faid evidence be 
given; and the protefts were permitted to be read to the 


jury. 


3d. That the defendant’s counfel prayed the court to 
direct the jury that the proteft for non-payment is not fuch 


* The jurifdiGion of the feveral fates of Virginia and Maryland over 
the territory ceded by them to the United States, for the feat of govern- 
ment, ceafed on the firft Monday of December, 1800. 
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Fexwicx a proteft as by the law of merchants is required, and wag 
v. not made within the time the law and cuftom of 
Sears’s merchants required, and therefore that the plaintiffs can. 
ADMINRS- not in this cafe recover of the defendant upon the faid 
tye” Bi of exchange; but the court refufed to give fuch im 


ftruction. 


_ 
~~ 


4th. The ‘fourth bill of exceptions ftated at grea 
length the teftimony of feveral witneffes, tending to thew 
notice of the non-payment given to the defendant in thig 
country fome time in 1800 or 1801, and that the defend. 
ant had made fome propofitions for fettling the bill. Tha 
the drawees had no funds of the drawer in their hands 
That the drawees held a deed from the drawer of certaig 
lands in Georgia and North-Carolina, and an affignmen 
of a large demand on the French government, and of 
another large demand againft an individual in Frangg, 
which they held in truft to pay certain debts due from 
the drawer, and to-pay him the furplus if any. Tha 
they had permitted the drawer to go to France and attend 
to thefe claims and fell the lands, but that it was unden 
{tood between them and the drawer that he fhould bea 
his own expenfes, but that they did not inform the de. 
fendant of that circumftance. t at the time he went 
they thought favourably of the truft and wrote by the 
drawer to the defendant, exprefling their opinion of it, 
and inclefing to the defendant a power of attorney to af 
for them in the bufinefs and to receive any monies.tha 
might be recovered under the truft, and informing him 
that the drawer would attend and look after the faid com 
cerns. That at the time of prefenting’ the bill they had 
not received any money under the truft, but were in ad 
vance on that account. That the bill was endorfed by 
the defendant to enable the drawer to raife money ia 
France, for the purpofe of fupporting his neceflary ex 
penfes whilft he was profecuting there thofe claims ia 
which the drawees were interefted as truftees, and that 
the drawer fold them for that purpofe. That the defends 
ant came to this country on bufinefs in O€tober 1809, 
and returned to France in May 1802, and during his ftay 
in this country made Georgetown his place of refidence. 


Prranwresaba. 


That-after this bill was drawn, the drawer received in 
France a fum of between 2000 and 3000 dollars, in the 
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Geginning of the year 1798; that during the years 1798, 
1799» and 1800, French fhips were permitted to fail di- 
sectly from America to France, for the purpofe of carry- 
ing docachene home ; this happened perhaps twice a 

or oftener. That during thefe years there was a 


~ gommunication between America and France for letters, 


kc. through the medium of London and Hamburgh. 
That after the fpring of 1798, American veffels were ve- 
sy often captured by the French armed vefiels on the high 
feas; and that at the time previous tq the year 1798, 
American fhips were embargoed in France. 


The defendant then prayed the court to inftruét the 
jety that upon the whole evidence, as ftated, the plain- 
tifls, by their neglect in not giving notice to the defend- 
ant, the indorfer on the faid bill, that it was protefted 
for non-acceptance and for non-payment, fooner than 
they did, had releafed the defendant from all refponfibi- 
lity on the fame, and: could not recover thereon; which 
dire€tion was not given as prayed, the court being di- 
vided in opinion whether, in this cafe, the queftion of 
reafonable notice was a matter of law’ to be determined 
by the court, or a matter of fact to be determined by the 
jury. ‘But the court were of opinion, and fo directed the 
jury, that if they fhould be of opinion from the evidence, that 
the defendant who indorfed the bill drawn by F. L. Taney in 
this fuit, knew, at the time of fuch indorfement, that the faid 
Taney had no effects in the hands of the drawers, on which 
he could draw, notice of the non-payment, or of the pro- 
teft therefor, was not neceffary to enable the plaintiffs to 
recover, in this aftion, on the count for money had and re- 
seived. 


The fifth bill of exceptions, after repeating the évi- 
dence at length, ftated that the defendant prayed the court 
to inftruét the jury, that although they might be of opi- 
nion that Fenwick, the defendant, knew at the time of his 
indorfement that the drawer had no effects in the hands 
of the drawees on which he could draw, yet, to fupport 
an action, on the bill of exchange, againft the defendant, 
it was neceflary for the plaintiffs to give him reafonable 
aotice of the proteft of the bill for non-acceptance or 
non-payment, one or the other; and that under the cir 
cumftances of this cafe, notice to the faid Fenwick of 
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fuch proteft for non-acceptance, or non-payment, in Op. 
tober 1800, was not reafofiable notice ; whereupon the 
court were of opinion and directed the jury that if they 
were fatisfied from the evidence that the defendant, at the _ 
time he endorfed the bill, knew that Taney had no effedts 
in the hands of the drawees, upon which he could draw, 
ftill it was neceflary for the plaintiffs, in order to fupport - 
their action againft the defendant, upon the fir/ count in 
the declaration, to give him reafonable notice of the pres 
teft for non-acceptance or for non-payment, one or the 
other; but whether under the circumftances of this cafe, 
reafonable notice had been given, to the faid Fenwick, of 
the faid proteft, the court gave no opinion ; being divided 
in opinion whether the fame was matter of law to be des 
termined by the court, or matter of fact to be determined 


by the jury. 


Verdi&t for the plaintiff, 439 dollars, and 46 cents, 
and judgmept accordingly, to reverfe which the prefent 
writ of error was brought by the defendant. 


Mafon, for plaintiff in error. 
Simms and C. Lee, for defendants. 


Mafon, now waved the confideration of the firft bill of 
exceptions, and relied upon the following points. 


1ft. That the protefts ought not to have been admitted , 
to be given in evidence, becaufe, Hanfon who made them, 
although he ftiles himfelf notary public, was not a note 
ry public. 


2d. That the proteft for non-payment was not a 
fufficient proteft to charge the indorfer, becaufe it was 
not made within the days of grace, but on the day after 
the laft day of grace. 


3d. That the notice of the non-payment given to the 
defendant was not given in reafonable time; and did not 
come from an indorfee, but from Judah Hays, for whofe 
ufe this fuit is brought. The court, and not the jury, 
are to decide what is reafonable notice, a 
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4th. ‘The letters of adminiftration granted in Maryland, Fenwice 
before the jurifdiction over the diftri€t of Columbia veft- We 
ed in the United States, do not authorize the plaintiffs S#ars’s 
to maintain an aétion, as adminiftrators, within the dif- ApMINRs. 


trict, after the transfer of the jurifdiction. Vv 


SS PES 


1ft. That Hanfon was not a notary public, and there- 
fore the proteft void. 


Se ee 
25° 


A proteft by a perfon having due authority, is the only 
evidence which can be received of the non-acceptance or 
non-payment of a foreign bill, to charge the indorfer. 
Ryd, 136. 142. (87. 91.) 


BP Re PE 


The only perfon who can have fuch due authority is 
a notary public. Kyd. 137. (87.) 


With regard to inland bills and promiffory notes, the 
ftatute of Anne is adopted in Maryland, ang the courts of 
Maryland are governed by the fame rules, laws and au- 
thorities as the Englith courts. 


By the conftitution of Maryland, §. 48, notaries public 
are to be appointed by the governor and council. The 
55th fection declares, ‘ that any perfon appointed to any 
“ office of profit or truft, fhall, before he enters on the ex- 
“ ecution thereof,” take the oath therein prefcribed, * and 
“ fhall alfo fubfcribe a declaration of his belief in the 
« Chriftian religion.” 


The act of affembly of Maryland, Feb. 1777, ch. 5, 
prefcribes an oath of office to be taken before the officer 
enters into the execution of his office. 


The aét of affembly, Nov. 1779, c. 25, §. 2, afcer- 
tains his fees, and the 8th fection prefcribes the form of 
another oath to be taken, before entering on the duties 
of his office, under a penalty of £. 150. 


If a man affumes a charaéter which he does not pof- 
fefs, and a feal to which he has no right, his ats are not 
obligatory. No man can conftitute himfelf a notar 
public. If not duly appointed and qualified, his puck 
is not better than the proteft of any other perfon. If 

L, 2 
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Finwicx Hanfon had hot taken the oaths, and if “he could not aé& 
v. until he had taken them, then the proteft is not by a no- 
Po “rid tary; and it was competent to the aren to give evi= 
"dence to prove that he had not taken the neceffary oaths, 
oe “— pr ry i 
2d. The proteft for non-payment was made a day too 

late. The bin was prefented for acceptance on the 30th 

of March. The laft day of grace was-the 1ft of June; 

The proteft was on the 2d of June. 


‘The cuftom as to the days of grace and the mode of 
computation of time, is ftated in Kyd, 9, (6. ) 


ee ee ee ee 


The bill muft be prefented for payment within the 
days of grace and protefted on the /a/# day of grace. Kyd, 
436, 142, (87, 97-) 


Although the bill be protefted for nof-acceptance, yet 
it muft be prefented for payment at the time it becomes 
due and regularly protefted for non-payment. Aind al- 
though a right of action accrues upon the proteft for non- 
acceptance, yet the holder is held to have difcharged the 
drawer and indorfers, unlefs he prefents it for payment 
when due, and regularly protefts it for non-payment. 
Kyd, 117, 120, (76, 79, Sc.) 121, 137, 138, 151, 208. 


3d. The defendant had not fuch notice of the protefts 


for non-acceptance and non-payment, as to render him 
liable. 


The cafe of Brown v. Barry, 3 Dallas, 365, has no 
relation to this cafe. That was a bill drawn in America 
upon a perfon in Europe. This is a bill drawn in Europe 
on a perfon in America, and is therefore fubjeét to the 
laws of the place where drawn and indorfed, as to the 
liability of ‘the drawer and indorfers. The engagement 
of Fenwick, the defendant, was made in France, and 
his liability is to be determined by the laws there. The 
obligation of the drawer and indorfers is only condi- 
tional; the holder muft do certain things to entitle him 
to call upon them. Kyd, 117, (76.) Hie is bound to 


a an | OU ee ee oe oe ee eee eee eS a | a 


give regular notice of non-acceptance to all the preceding 
parties to whom he means to refort. 
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As to the proteft being for want of funds in the hands 
of the drawces, it goes only to difcharge the holder from 
his obligation to give notice to the drawer, but does not 
fuperfede the neceflity of notice to the indorfer. Kyd, 
129, 131, (82, 83.) There is reafon for this diftinétion. 
A drawer may have a good reafon for drawing, although 
he has no effects in the hands of the drawee, but yet no 
injury can refuit to him by want of notice. But the in- 
dorfer may know that the drawer has been in the habit 
of drawing; but may not know the exact ftate of the 
funds upon which he drew.* The endorfer endorfes on 
the credit of the drawer; and notice is neceflary to enable 
him to take meafures to fecure himfelf from the drawer. 


As to the time of notice—the non-acceptance was on 
the 30th of March, 1798, and on that day the holder’s 
obligation to give notice, accrued, but he did not give it 
until January’or February, 1801. The at of congrefs 
did not ftop the intercourfe between this country and 
France, until 1ft July, 1798. There is no evidence that 
any attempt was made during this time to fend notice. 
The bill, in feven months, found its way from France to 
Georgetown, and what prevented its getting back again 
in feven months more ? ‘The evidence ftated in the bill of 
exceptions fhews that there was always a circuitous route 
by which letters and papers might have got to France. 
There is alfo evidence that the drawer was able to pay 
for fome time after the drawing the bill, and that he af- 
terwards left France, Notice muft be given by the in- 
dorfee himfelf, Kyd, 126, (79, 80.) The only notice 
which was given in this cafe, was by Judah Hays, who 
is not a party op the bill. 


The court, and not the jury, ought to have decided the 
queftion of reafonable notice, or due diligence. It is a 
queftion of law. Kyd 126, 127, (79, 80.) Notice muft 
be given by the firft poft. The courts in Maryland have 
always fo decided. If the court have not decided the 
queftion of due diligence they have erred. ‘They have 
alfo erred in the opinion which'they did give. ‘They ad- 
mit that reafonable notice is neceflary to enable the plain- 
tiffs to recover upon the bill on the firft count, but that, 
in cafe the defendant below knew that the drawer had no 


* See Evanson bills, 62 and 67, Amer, edition- 
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funds in the hands of the drawees, it is not neceflary to 
prove fuch notice in order to enable the plaintiffs to re. 
cover on the count for money had and received. It is not 


ADM'NRS. known on what grounds the court below could take fuch 


a diftin€tion. There was certainly nothing in the evi- 
dence which could fupport fuch an opinion. If the holder 
had been guilty of fuch negligence as to difcharge the 
indorfer from his liability upon the bill, he was not en- 
titled to recover upon either count. It was an objection 
which went to the whole merits of the cafe; and it is 
not like the cafe where a fecurity or inftrument may be 
vacated, but the debt {till remain. 


4th. The letters of adminiftration granted in Mary. 
land did not authorize the plaintiffs to adminifter affets 
in the diftri€t of Columbia. 


The laws of Maryland, which were adopted by con- 
grefs for this diftri€t, do not authorize an adminiitration 
of affets under letters of adminiftration granted in another 
ftate. And fuch has been the uniform courfe of decifiongs 
in the courts of Maryland ; becaufe, by the teftamentary 
laws of Maryland, the adminiftrator is to give bond, and 
render an account of his adminiftration ; and the affets 
are to be diftributed in the manner prefcribed by law. 


Although this is the law of Maryland, and the laws of 
Maryland have been adopted in this diftrict by congrefs; 
yet they do not operate as laws of Maryland, but as laws 
of the United States. And although the law is the fame, 
yet the jurifdiction is different. ‘This diftri€t, and the 
{tate of Maryland, are to each other as feparate ftates. 


Simms, for defendants in error. 


ft. As to the objection that the notary had not taken 
the necefiary oaths. 


It is believed that no cafe can be produced to fupport 
this exception. It would be extremely inconvenient if the 


a¢ts of a commifhioned minifterial officer, fhould be con-. 


fidered as invalid, becaufe he had neglected to take an 
oath prefcribed by law.* ~ 


~ Note. See the cafeof Thurflan v. Slatford in the exchequer, « Lute 
wyche, Rep. 377, 8vo edition, 1618, where it was held that the town 
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- Bythe act of Affembly of 1779, c. 25, §. 8, a penalty Fanwice 
is enacted for not taking the oath there mentioned. ‘This v. 
does not make void the aéts of the officer, if he negleéts S®48s’s 
to take the oath required, but only fubjeéts him to the Aguas 
eae for acting without taking it. From this it may 

inferred that the legiflature confidered his aéts as valid. 


The court did not err in refufing the evidence offered, 
becaufe it was an attempt to prove a negative. The oath 
might have been taken before any judge, or juftice of the 
peace in the ftate of Maryland, or any alderman in the 
city of Annapolis. The law does not require fuch oath 
to be recorded, or depofited in any particular place. A par- 
ty can never be called upon to prove that a notary public, 
who protefts a bill of exchange, was duly qualified to 
make fuch a proteft; confequently the court ought not 
to admit evidence that he was not, fo as to throw the 
burden of proof upon the other party. There is no penal- 
ty prefcribed for not taking the oaths required by the con- 
ftitution of Maryland, and by the act of 1779, but it does 
not follow from that circumftance, that the aéts of the 
officer, duly appointed and commiflioned, would be void 
by his not having taken the oaths, becaufe he might be 
indicted and punifhed for his contempt of the law, and his 
negleét of duty. Innocent people ought not to fuffer by 
his negligence, efpecially as they have no means of know- 
ing whether he had taken the oaths or not. The public 
commiffion from the proper authority is all that can be 
required to protect the rights of third perfons. 


Sh a cn ee ee 


It is true that in the paflage cited from Kyd- 136, (87.) 
itis faid, that * the perfon whofe office it is to do thefe 
“ acts” (that is make protefts, &c.) ‘* is in common lan- 
“ guage, termed a public notary,” but it is alfo faid in 
Evans 94, that when there is no public notary in the place, 
the proteft may be made by any other perfon. 


2d. As to the time of making the proteft for non-pay- 
ment. 


The time when a proteft ought to be made depends 
much on the cuftom of the place. 4 Bac. ab. Guillim’s 


clerk of Oxford was entitled to recover his fees accruing, before he had 
taken the oaths. 


. 
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#d. 687. The time in England was for a long while unfet. 
tled. Jn Salk. 132, Hill v. Lewis, it was determined that, 
with refpect to foreign bills, the drawee had three days 


ADMINRS. | of grace to, pay them in, and that no.demand need be made 


till the expiration of the three days, confequently that the 
proteft need not be made till after the third day of grace, 
But in the cafe of Tafel v. Lewis, Ld. Ray. 743, it was 
held that the time of payment is the laft of the three days, 
and that the demand ought to be made on thatday. Ina 
late cafe of Leftly, v. Mills, 4 Term, Rep. 173, Ld. Kenyon 
held that the acceptor had tall the laft moment of the laf 
day of grace to pay the bill, confequently the proteft could 
not be made till he day after. But Buller held that the 
acceptor was bound to pay the bill, on demand, on any 
part of the third day of grace, and that the bill ought to 
be protefted on that day, ahd it is believed that fuch is now 


the eftablithed cuftom in England. yd, 120, 121, 


(79 80.) 


But the cuftom of merchants in the United States dif- 
fers in fome refpeéts from the cuftom of merchants in 
England. Brown v. Barry, 3 Dal. 365, 368. It is be 
lieved that, in the United States, the cuftom is to proteft 
on the day after the laft day of grace. Such is the cuftom 
yn the banks of Alexandria and Columbia, in the cafe of 
promiffory notes ; and no difference is known in that re- 
fpeé& between promiffory notes and bills of exchange. 
‘There is no reafon why a difference fhould exift, as the 
three days of grace are allowed in one as well as in the 
other. 


But in this cafe, the bill was protefted for non-accept- 
ance and the defendant thereupon became liable to the 
action of the plaintiff. In an aétion brought upon the 
non-acceptance, it is not neceflary to aver a demand or 
proteft for non-payment on the day when the bill becomes 
due ; and what it is not neceffary to aver, it is not neceflary 
to prove ; Lilly’s Ent. 55, Dunftar v. Pierce, which was a 
cafe on a demurrer to the declaration; demurrer over- 
ruled, and judgment affirmed in the exchequer. 


But had the bill been accepted, then a proteft for nons 
payment would have been abfolutely neceflary. Evans 66, 
Kyd 140, Doug. 55, Milford v. Mayer. Buller N. P. 


33° 
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Ld 
‘ 


969. Bright. Purrier, Kyd, 110, 111. 3 Wil. 16, Pewwrer 
Ve 

7 Seans’s 
3. Unierthe circumftances of the prefent cafe, the ADMINE® 
aintiffs were not bound to give the defendant notice at 

all; the jury having found in fubftance, that at the time 

the defendant indorfed the bill, he knew that the drawer 

had no effeéts in the hands of the drawees ; and was there- 

fore guilty of a fraud on the plaintiff’s inteftate, in felling 

him the bill. The plaintiffs therefore had a right to re- 

cover ‘on the count for money had and received. 


Befides, the reafon of the rule which difpenfes with nio- 
tice'to the drawer, when the drawees have no effects, ap- 
plies as ftrongly to the indorfer who knows that fact, as 
to'the drawer. Notice to fuch an indorfer can be ‘of no 
benefit, becaufe he knew, at the time of indorfing, that the 
bill;would not be paid, and therefore muft have taken fe- 
curity from the drawer, or if he did not, it was his own 
fault. By knowing at the time of indorfing that the 
drawees had no funds of the drawer in their hands, he 
virtually had notice of the non-acceptance and non-pay- 
ment. Therule, which requires notice to an imdorfer, is 
made for his protection and benefit ; and ought not to be 
coriverted into the means of enabling him to praétice @ 
fraud. 


ST SSS HOME OP SEPRAGZS 


The opinion of the court below, that although, notice 
might be neceffary in order to fupport an aétion on the bill 
upon the firft count, yet it was wot neceflary to maintain 
the count for money had and received, was certainly cor- 
ret, and fully warranted by the cafe of Bickerdike v. 
Bellman, 1 Term rep. 408, 409, 410. Inthat cafe Afh- 
hurft, juftice, fays that notice is not neceflary 'to the 
drawer when he has no effets in the hands of the 
drawee; “ for it is a fraud ‘in itflf, and if ‘that can be 
“ proved, the notice may be difpenfed with.” yd 129. 

* {82.)Evans 59. Every indorfer is, to ‘his indorfee, as the 
drawer of a new bill. Kyd 113. (72.) 1 Salk. 133. Har- 
ryv. Perrit, 2 Shower 501. Claxton v. Swift, and in 
Heylin v. Adamfin, 2 Burr, 674, Lord Mansfield fays, 
“ that when a bill of exchange is indor/ed, ‘by the ‘perion 
“to whom it was payable; as between the indorfer and 
* indorfee, it isa new bill of exchange, and theindorfer 
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Fenwick “¢¢ ftands in the place of the drawer. If, therefore, the 


Ve 
Searse’s 
ApMINrs. 


—— 


indorfer, at the time he transfers a bill, knows that the 
drawer has no effects in the hands of the drawee, he is 
as guilty of fraud as the drawer himfelf; and in all cafes 
where money is obtained from another by fraud of any 
kind it may be recovered back in an action for money had 
and received. 2 Bur. 1012. Mofes v. Macferlan. Salk, 
28. Haffr v. Wallis. And in the cafe before cited of Bick. 
erdike v. Bollman. 1 Term rep. 410, Buller, juftice, fays, 
‘s Befides, in the prefent cafe, as the plaintiff’s counfel 
« have truly argued, the queftion is not, whether an ac. 
‘* tion could be maintained on the di// it/elf, but whether 
«‘ the want of notice extinguifbes the debt. As to which 
“ the cafe is this, A. not having any effeéts in C.’s hands, 
« draws a bill of exchange for £.100 on him, in favour 
“ of B. for value received. Now if C. does not accept, 
«‘ and B. does not give notice to A. there is an end of the 
« bill. Then how does the cafe ftand? A. has £.100 of 
«¢ B.’s in his hands, without any confideration, which, 
“ therefore, B. may undoubtedly recover in an action for mo 
“¢ ney had and received.” 


The reafoning in that cafe applies exactly to the pre- 
fent. Here the defendant Fenwick, by his indorfement of 
the bill, acknowledges that he has received its amount, 
He has received of the inteftate 350 dollars, without 
any confideration, and, therefore, even although the re- 
medy on the bill might have been loft, he ought to recover 
the amount of the confideration on the count for money 
had and received. 


It is true, that in the cafe of Goodall v. Dolley. 1 Term 
rep. 712. it is faid that the fact of the drawer’s having no 
funds in the hands of the drawee, would not difcharge 
the obligation of the holder to give notice to the indorfer, 
to whom he meant to refort ; yet it is alfo exprefsly ftated 
that the indorfer was ignorant of all the circumftances of the 
cafe. That opinion, therefore, can not affeét the prefent 
cafe in which the indorfer knew the circumftances. 


As to the queftion whether reafonable notice is matter 
of law to be determined by the court, or matter of fact 
to be determined by the jury: The practice in England, 
until lately, was for the jury to determine, by the. cir 
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cumftances of each particular cafe, what time was reas Fenwick 

fonably to be allowed either for making demand or giving Ue 

notice. 127. (77-) an $F (497°) Rufel v. Lang- Peco 

fraffe. Doug. 681. Rufbton v. Afpinall. ° 
In the cafe of Tindall v. Brown, 1 Term rep. 167. 

Lord Mansfield{ays, that “ what is reafonable notice is 

« partly a queftion of fact, and partly a queftion of law. 

« It may depend in fome ‘meafure on facts ; fuch as the 

« diftance at which the parties live from each other, the 

« courfe of the pofts, &c. But whenever a rule can be 

« Jaid down with refpeét to this reafonablenefs, that fhould 

« be decided by the court, and adhered to by every one 

« for the fake of certainty.” And Ajfbburft, juftice, faid 

it was ‘ of dangerous confequence to lay it down asa 

« general rule, that the jury fhould judge of the reafona- 

« blenefs of time. It ought to be fettled as a queftion of 

«law. If the jury were to determine this queftion in 

«all cafes, it would be productive of endlefs uncer- 

“ tainty.” 


It appears to have been the opinion of both thefe judges, 
that there were certain cafes in which it was proper for 
the jury to determine on the reafonablenefs of notice ; 
but that in cafes where a rule can be laid down, the court 
ought to decide the queftion. No certain rule can be 
laid down, except in cafes where the parties live in the 
fame place, or where there is a conftant and regular com- 
munication by poft between them, 


In a much later cafe 2. H. Blackffone’s rep. 569, it was 
determined that what was reafonable time, mutt depend 
on the particular circumftances, and it muft be always for « 
the jury to determine whether any laches is to be imputed 
to the plaintiff. 


In the cafe of Mackie v. Davis, 2. Wafb. 231, Car- 
rington, juftice, fays “* whether due diligence had been 
“ ufed by the aflignee to recover againft the obligor would 
 neceffarily be a matter in iflue between the parties, and 
“ would, upon all the circumftances of the cafe, be de- 
* cided by the jury.” 


1. Dal. 252, is to the fame effect. A cafe to the fame 
M 2 
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Fenwicx®’ effec alfo has been mentioned as having been decided 
v. in the circuit court of the United States, in Virginia, by 
Sears’s judge Wilfon. 
ApMINRs. 

——_v-——~_—s The inftruétion of the court below to, the jury, that 
reafonable notice was neceflary to charge the defendant 
on the firft count, was not objected to by the plaintiff's 
counfel ; but the court not having inftructed them whe. 
ther the notice was or was not reafonable, and a generd] 
verdiét for the plaintiffs having been given, it is to be 
prefumed that the jury thought the notice was reafonable 
under all the circumftances; and they were certainly com. 
petent to decide that queftion. 


The decifions, that notice mu/? come only from the 
indorfee or the holder, have been fince over-ruled. £. 
Vans, 57. 


3. As to the letters of adminiftration. 


An adminiftrator, in the United States, ought not to 
‘be confidered precifely in the fame point of view as in 
England. 


In England, he is the fervant or-agent of the ordinary, 
and acts in his place and ftead. 


In the United States, he is the reprefentative of the 
inteftate ; and all the rights and credits of the inteftate 
are vefted in him. 


Formerly in England, the goods of an inteftate were 
difpofed of by the bifhop or ordinary to pious ufes. It 
was not until the ftatute of 13th Ed. 1. c. 49, that the 
bifhop or ordinary was compelled to fatisfy the debts of 
the inteftate as far as the goods, which came to his hands, 
would extend. 


After this ftatute, an aétion might be brought againft 
the ordinary in the fame manner as againft an executor; 
but he was not compellable to grant adminiftration until 
the ftatute of 31/7, Ed. 3d. c. 11. 


From this relation between the ordinary and the ad- 
miniftrator the power of the latter was neceflarily limited 
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by the jurifdi€tion of the former. But the a¢t of congrefs Frnwics 
concerning the diftriét of Columbia puts the queftion out v. 
of doubt. By that act, the laws of Maryland arecontinu- S#Rs’s 
ed in force in this part of the diftriét; of courfe, all ApMINRS. 
sights acquired under the laws of Maryland remained va- 

lid. It was not the intention of congrefs to diveft any 

rights which had been acquired under thofe laws. If the 

feparation of the diftri€t from Maryland took away the 

tight which the plaintiffs before poflefled of taking pof- 

feflion of the property and collecting the debts of the in- 

teftate, in this part of the diftri€t, under their letters of 
adminiftration granted in Baltimore county, it would 

have the fame effe&t upon letters granted by the orphan’s 

courts of Montgomery and Prince George’s counties, be- 

fore the feparation, to perfons refident in the diftri€t, fo 

that their acts, done fince the feparation, are unauthorized, 

and they cannot lawfully ac until new adminiftration has 

been taken out from the orphan’s court within the diftriat. 

The inconvenience, expenfe and oppreflion of fuch a con- 

ftruction, are too obvious to admit the fuppofition that it 

was within the intention of congrefs. 


Thefe letters were taken out from the proper authority, 
and at the time, vefted a right in the plaintiffs to adminifter 
the aflets within this part of the diftrict. 


C. Lee, on the fame fide. 
if. As to the letters of adminiftration. 


Admitting that letters of adminiftration, granted out 
of the ftate of Maryland, will not authorize an admini- 
ftration of affets within the ftate, yet in this cafe the let- 
ters were granted in Maryland while this diftri@t was part 
of Maryland, before the 1ft Monday of December 1800, 
and did once authorize an adminiftration of the affets 
here. A right was completely vefted in the plaintiffs. 
The laws of Maryland are as fully in operation in this 
diftri€t as they were or are in the ftate of Maryland. 
Congrefs could not mean to diveft rights completely vefted. 


ad. As to the fecond bill of exceptions. 


It is admitted that Hanfon was duly appointed notary, 
but the objeétion is that he had not takenthe oath. The 





Fenwick | 
~ V. 
SEARs’S 
ApMINRs. 


See 


276 SUPREME COURT U. 8. 


exception is not to the opinion of the court that he was 
not duly qualified to aét; but fimply that it was not com- 
petent for the defendant to give the evidence offered to 
prove that he had not taken the oaths. ‘he intention 
of an oath is only to impofe an additional obligation on 
the officer. It is a matter between the officer and the 
government; and generally a penalty is impofed for 
not taking it; but the not taking the oath does not 
make the act void. Suppofe a member of the legiflature 
fhould not take the oath prefcribed ; this would not vacate 
a law to which he had given his affent. Such a doétrine 
would produce infinite inconvenience. No time is limited 
for making the objection ; and twenty years after an a& 
has been done, it may be offered to be proved that the 
officer did not take the oath ; if the court would do right 
in refufing fuch evidence in that cafe, they were right in 
refufing it in the prefent. 


3d. The third bill of exceptions is, that the court ad- 
mitted the proteft for non-payment to go to the jury, 
when it was not made in due time. 


The action being for non-acceptance, and not on the 
proteft for non-payment; it was not neceflary to produce 
that proteft at all. The objeétion is that it was not 
made on the /af day of grace, but on the day after. 


The cuftom is different in different countries. From 
the general praétice of the banks, it may be confidered 
as the general rule in this country to proteft on the day 
after the laft day of grace. 


The proteft for non-acceptance is not objected to; it 
was made on the day on which the bill was prefented. 


The court only refufed to give the dire€tion as prayed, 
but gave no opinion that the proteft was a good one. 


4th. As to the fourth bill of exceptions. 


This reccord does not ftate the whole evidence in the 
caufe. It is true it is faid that this is all the evidence 
given of notice; but it does not ftate what other evidence 
there might be to excufe the want of notice. This ex- 
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ception may be divided into three points ; firft, as tothe Fenwick 
opinion prayed ; fecond, as to the conduct of the court in vw. 
not giving an opinion as to part of the prayer, and thirdly, Sears’s 
as to the opinion which the court did give. _ ADMINRs. 
| poe 

The prayer is to inftruct the jury that it was neceflary 
to prove notice of non-payment as well as of non-accept- 
ance. The plaintiffs, if any body, had a right to com- 
plain of the opinion of the court, in as,much as it did 
not declare notice of non-payment to be unneceflary. But 
they have waved their right to except. The opinion 
given is what is excepted to, and that was given only on 
the count for money had and received. 


The bill and indorfement are {tated to have been made 
in France. The law of France thenis the Lex Loci, by 
which this caufe is to be decided, and by which the lia- 
bility of the indorfer is to be afcertained. By that law 
no notice is neceflary to the drawer or indorfer, if there 
are no effects of the drawer, or of the indorfer, in the 
hands of the drawee. Evans 60, 62. 


And what is meant by funds, is not fecurities lodged 
for raifing money, upon which the money has not been 
raifed; but is money in account, 2 4/p. rep. 515. Evans 
62. 


As to the ground of fraud, the court left it to the jury 
to decide whether the defendant knew that the drawer had 
no funds in the hands of the drawees. If he did know 
it, is it not as much a fraud as in the cafe of a drawer 
drawing without funds? It is in faét an accumulated 
fraud. If, according to juftice Afhhurft, one is a fraud, 
the other muft be a greater fraud. 


As to due diligence, the exception is not that no notice 
was given, but that it was not given in due time. No 
doubt but that by the laws in England, due notice is ne- 
ceflary as a generalrule. But to this there are exceptions. 


There is an American law on this fubjeét, which is, 
that in fome cafes the jury, and not the court, is to de- 
cide what is laches. "When a particular cafe arifes, and 
a variety of circumftances are given in evidence in ex- 
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Fenwick cufe for not giving notice fooner, there, by the American * 
vw. , practice, the jury are to decide. This appears by the de. 
Sears’s  cifions in Pennfylvania down to the year 1795. 1 Dallas, 
ApMInRs. Robertfon v. Vogle. 2 Dal. 158. Bank of N. America v, 
Sy M Knight. 2 Dal. 192. 233. 1 Call’s rep. 123. M‘Wil. 
liams v. Smith. 


In this country the line is more diftinétly drawn be. 
tween court and jury than it is in England. By the oth 
article of the amendments to the conftitution, a matter 
once tried by a jury hall not be otherwife re-examined 
than by a jury according to the rules of the common 
law. If the court now make a rule as to what is due di- 
ligence in this cafe, they will without a jury try a fa& 
which has once been decided by the jury in the court 
below. 


If the queftion involve matter of fact with the law, 
the jury muyf decide the faéts ; and it is no error in the 
court to fuffer them to decide the law alfo at the fame 
time. 


When a rule can be laid down, then the court is to ftate 
the rule. But where that can not be done then it may be 
left to the jury. This is all that lord Mansfield fays ia 
in the cafe of Tindall v. Brown. 


sth. The fifth is an exception to the opinion which 
the court gave, and not to the conduct of the court in 
not giving an opinion. The opinion given was againft 
the plaintiffs below, and they alone had a right to except 
to it. 


There was a decifion of chief juftice Jay, given upon 
the circuit, fimilar to that given by judge Wilfon, that 
the jury and not the court were to judge of the validity 
of excufes for giving notice. 


The judgment ought not, to be reverfed becaufe the 
court below did give an improper inftruétion to the jury. 


It is hoped that the court will decide the queftion of 
notice as it is of great.importance that a general rule 
fhould be eftablithed and underftood. 
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Ve 
aft. As to the letters teftamentary. SEARS’s 
ApMINRS. 
Antecedent to the revolution the teftamentary affairs “—W——" 
in the ftate of Maryland were under the fuperintendance , 
of acommiffary general, who had a deputy in each county. 
If there were bona notabilia in feveral counties, the ad- 
miniftration was granted by the commiflary general. 
But if the goods of the inteftate were all in one county 
it might be granted by the deputy commiffary of that 
county. By the new fyftem of teftamentary laws, 1798 
ch. 101. § 3. the affets in Maryland connot be admini- 
ftered but by letters of adminiftration granted in Ma- 
ryland. 


oer. Bea eS 


In the diftriét of Columbia, if a man now die inteftate, 
the adminiftration muft be granted in the diftrict. 


The laws of Maryland do not operate in the diftri& as 
laws of Maryland, but as laws of the United States. 
Their obligatory force is not derived from the ftate of 
Maryland, but from the United States. 


Does the faét that the letters were granted before the 
feparation of the diftrict from Maryland, make any dif- 
ference? If any right had vefted, what was it? Was it 
a right to fue Fenwick who was then in France, and who 
came to the diftriét after its feparation. ; 


But no right at all had vefted in the plaintiffs. If the 
feparation had not taken place, and Fenwick had come, 
they might have fued; but as it had taken place before 
he came, they can not. 


By the laws of this part of the diftri€t, the adminiftra- 
tor muft give bond duly to adminifter the eftate, and to 
pay the debts pari paf. He muft advertife in a certain 
manner, &c. The only evil refulting from this conftruc- 
tion of the law is, that plaintiffs muft take out-letters of 
adminiftration here. 


ad. As to the fecond bill of exceptions. The queftion 
is, whether Hanfon was a notary before he took the oath 
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Fexwicx prefcribed by the law of 1779. The conftitution fays, 
uv. , that before he enters upon the execution of the duties of 
Sears’s his office he fhall take the oath of allegiance. ‘The law 
ADMINRS. of 1779 fays, he fhall take the other oath therein pre. 
-oguere sual feribed, and if he aéts without having taken it he {hall 
be fubjeét to a penalty. The conftitution and the law 

are to be coupled together, and then the taking the oath 

prefcribed by the aét of 1779, becomes a pre-requifite to 

his capacity to act as notary. ‘ 


3d. The third bill of exceptions is that the proteft for 
rion-payment was not a proper one to go to the jury. It 
was not in itfelf evidence. It is no anfwer to fay that no 
proteft for non-payment was neceflary ; the counfel below 
did not chufe to rifk their caufe without it. If the opi- 
nion of the court is erroneous, and if the proteft was 
improperly admitted to go to the jury, the judgment muft 
be reverfed. It may be a good reafon why the court 
fhould refufe to let it go to the jury, that it was not ne- 
ceflary. It is therefore unimportant to decide whether 
it was neceflary or not. But that it was neceflary ap- 


pears in Kyd, 120, 137, 138, (77, 87-) 


As to the cafe of the notary who refufed fix pence for 
noting the bill, 4 Term rep. 173. It is the opinion of 
lord Kenyon only, that the acceptor had till the laft mo- 
ment of the laft day of grace to pay the bill; and that 
was the cafe of an inland bill, and decided exprefsly upon 
the ftatute of William. But Buller ftates the law to be 
otherwife on a foreign bill, and that, by the cuftom, the 
bill is payable at any reafonable time of the laft day of 
grace when demanded. And the law is fo ftated in Kyd, 
121, (78.) The praétice in Alekandria may be as ftated, 
but in Baltimore they proteft on the 3d day, in banking 
hours. There is a difference between the law refpecting 
inland and foreign bills; and this difference arifes from 
the ftatute of William, which gives the proteft on inland 
bills and requires it to be made after the expiration of 
the three days, Kyd,151,(gt.) It is upon this ftatute, 
which is in force in Maryland, that the banks have adopt- 
ed the practice of proteiting promiffory notes on the day 
after the expiration of the three days of grace. A pro- 
miffory note as foon as it is indorfed becomes an inland 
bill of exchange. 


rw DO. FO fof SO ff. 
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4th. It is objected to the fourth bill of exceptions that Fenwice 
it does not contain the whole evidence. But if a biil of VU. 
exceptions ftates evidence, it has been decided by this court SEARS’S 
that it is prefumed to ftate the whole evidence. 3 Dal. 19, ADMINRS. 


38, Bingham v. Cabott. —— 


It is faid that the exception is not to the refufal of the 
prayer, but to the opinion which was given. If the opi- 
nion prayed was correct, and the court refufed to give it, 
or, by being divided, failed to give the inftruction to the 
jury as prayed, itiserror. ‘The court will difregard the 
mnaccurate form of words, and come at the fuvitance of 
the exception. 


As to the want of funds in the hands of the drawees, 
the court are to prefume that the whoie evidence is ftated 
in the exception. We deny the principle that fuch funds 
can be only money in account. ‘There was reafon for 
Fenwick to believe that the drawees had funds, and he 
ought therefore certainly to have had notice. There is 
not the leaft ground for a fufpicion of fraud in Fenwick. 


As to the count for money had and received, it is a com- 
mon law count; but upon that count the plaintiffs can 
not recover by means of evidence refulting from that 
bill, unlefs they have done every thing to entitle them to 
recover upon the bill itfelf, by ufing due diligeace, giving 
due notice, &c. 


It is faid that the indorfement was made in France, and 
therefore the law of France is to decide the refponfibility 
of the indorfer; and that by that law notice is not necef- 
fary to the indorfer, if neither the indorfer nor the draw- 
er has funds in the hands of the drawee; and Evans is 
cited as the authority. It is doubted whether Evans is 
correct in that pofition ; but whether correct or not, it 
does not apply, becaufe the money was to be paid here, 
and the contra& is perfonal. If Fenwick had been fued in 
France it might have applied; but being iued here, the 
law of this country muft decide his cafe. 


As to the queftions what is due notice, and whether it 
be a matter of fact or of law, the decifions cited from 
Dallas are no authorities in this cafe. They all turned 

N2 
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Fenwick upon the laws of particular ftates. This court is to be 
v- , governed by the law of the place where the tranfaction 
at happened, unlefs where the laws of the United States 
“ADMINKS+ apply. ‘The court in this cafe are to decide by the laws 
gps bf a exift in Maryland ; and there the laws of England 
refpecting bills of exchange and promiffory notes have al- 
ways been the rules of decifion. We are not in Mary- 
land to be governed by whimfical opinions drawn from 
cither Pennfylvania or Virginia. Virginia has not been 
remarkable for her progrefs in commerce; and were I to 
form a fyftem of commercial law, I fhould certainly not 
draw it from the faniaftical opinions adopted in either of 

thofe ftates. 


In England, what is due noti¢e has been and is fettled 


and determined to be matter of law to be decided by the 
court. 


On the 25th of February, Te Court gave the follow- 


ing judgment. 


“ It is decreed by the court that the defendants Stricker 
and Payfon, not having obtained letters of adminiftration 
in the diftridt of Columbia, were not competent to main 
tain this action; and that the circuit court of the 
United States in and for the faid diftriét erred in over. 
ruling the demurrer. It is therefore confidered by the 
court, that the judgment of the faid circuit court, on 
the faid demurrer, be, and the fame is hereby reverfed, 


and that judgment thereon be rendered for the defend- 
ant in the original a¢tion.”* 





THOMPSON v. JAMESON. 


HOMPSGN r P 
5 | - . : mo « 
w. Error fyom the circuit court of the diftri& of 
Jameson. Columbia, fitting in Alexandria. 
aes, 
An action of * "the reporter was not in court when this judgment was entered, 
debt for £ $60 he has uiderftood that the court did not align the reafuns upon whi 


12 1, founded tacir opinion was vreunded ; and gave no opinion upon the other points 
P . r per . fs £ a -? > 
ode diree IN See Loans oa bi03, 07,62, 69, 70, & 7 
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‘Thompfon, in the year 1795, being indebted to Had- THompson 
field, a perfon refiding out of the jurifdiétion of the Us 
commonwealth of Virginia, and Hadficld being indebted JAMEson. 
to Jamefon and Brown as partners in merchandize, the , 

. . chancery, is not 
Jatter obtained from the county court of Fairfax an at- enead bra 
tachment in chancery, in the nature of a foreign attach- decree for 
ment, to ftay the effeéts of Hadfield in the hands of £ °60 12 1 
Thompfon, under an act of aflembly of Virginia, cn- papers, og 
r ki ° ° certain day to 
titled « An aét directing the method of proceeding 1M 4p, gay of pendere 
“ courts of equity againft abfent debtors, or other abfent ing the decree. 
« defendants, and for fettling the proceedings on attach- But the vari- 
« ments againft «bfconding debtors.” Revifed code, p. 122, anaes 
eh. 78. ‘This act directs, “ that if in any fuit which tachment in 
« hath been or hereafter fhall be commenced for relief in chancery under 
« equity, in the high court of chancery, or in any other os vee 
« court, againft any defendant or defendants who are out 8a hated tha 
«of this country, and others within the fame, having « J. T. in open 
« in their hands effects of, or otherwife indebted to, fuch court became fe- 
« abfent defendant or defendants, and the appearances of preghrs : Ht. 
« fuch abfentees be not entered, and /ecurity given, to the debtor) foal! 
« fatisfaction of the court, for performing the decrees ; wp- perform the de- 
«“ on affidavit that fuch defendant cr defendants are out re of this court 


. e vai him. 
«of the country, or that upon enquiry at his, her, or Aa tg 


«their ufual place of abode, he, fhe, or they could not theran ation 
« be found, fo as to be ferved with procefs 5 in all fuch of debt will lie 
« cafes the court may make any order, and require fure- againft I T. for 


nak . the amount de- 
«ty, if it fhall appear neceffary, to reftrain the defend- creed againtt 


« ants in this country from paying, conveying away, or 1. H.? 
« fecreting the debts by them owing to, or the effects in 
« their hands, of fuch abfent defendant or defendants ; 
« and for that purpofe may order tuch debts to be paid, 
« and effects delivered, to the faid plaintiff or plaintiffs, 
« upon their giving fufficient fecurity for the return there- 
« of,.to fuch perfons, and in fuch manner, as the court 
“« fhall direct.” It further provides, that the court fhall 
appoint fome day in the fucceeding term, for the abfent 
defendant to enter his appearance, and give fecurity for 
performing the decree; and thall order notice to be publith- 
ed, &c. and if the abfent debtor fhal!l not appear and give 
fuch fecurity, within the time limited; the court may 
proceed to take fuch proof as the complainant fhall offer ; 
and if they fhall thereupon be fatisfied of the juftice of the 
demand, they may order the bill to be taken as confeffed, 
and make fuch order and decree therein as to them fhall 
feem juft, and may enforce due performance thereof, &c. 
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In the record of that cafe in Fairfax county court, itis 
ftated, “ that at a court continued and held for the faid 
“ county, on the 18th day of June, in the year laft men- 
* tioned, cam@the complainants aforefaid, by their attor- 
‘‘ ney, and thereupon Jonah Thompfon, in open court, 
“* became fecurity that the faid Fofeph Hadfield fball perform 
«* the decree of this court, if againft him ; and on motion of 
“ the faid defendant, Jofeph Hadfield, by his attorney, 
-« the attachment is difcharged asto the effects in the hands 
«« of the other defendants.” The court, at a fubfequent 
term, on the 19th of November, 199, decreed, that “ it 
« having appeared to the fatisfa€tion of the court, that 
«« the complainants bill hath been duly taken for confef- 
“‘ fed, after his appearance by attorney, and giving fecu- 
“‘ rity for performing the decree againft him, the court 
«« doth adjudge, order, and decree, that the complainants 
“ de recover againft the faid Jofeph Hadfield, the fum’ 
“of eight hundred and fixty pounds, twelve .fhillings 
“«< and one penny, fterling, (to be fettled in Virginia cur- 
“ rency, at the rate of twenty per cent. exchange,) to- 
‘¢ gether with intereft on the fame, at the rate of five 
“* per cent. per annum, from the 8th day of March, :795, 
“ until the day of pronouncing this decree, and alfo his cofts 
‘¢ by him expended in the profecution of his bill here.” 


Hadfield having failed to perform this decree, and 
Brown, the partner of Jamefon, being dead, Jamefon 
brought the prefent aétion of debt in the circuit court of 
the diftri€t of Columbia, againft Thompfon, founded up- 
on his refponfibility as fecurity for Hadfield’s performing 
the decree. The declaration was ‘of a plea that he ren- 
‘< der unto him the fum of eight hundred and fixty pounds, 
‘ twelve fhillings and one penny, fterling, of the value 
“« of one thoufand and thirty-two pounds, fourteen fhil- 
‘* lings and fix pence, Virginia currency, equal to three 
«‘ thoufand, four hundred and forty-two dollars, and for- 
“¢ ty-one cents, United States currency, which to him he 
«‘ owes, and from him unjuftly detains; for this, that 
‘‘ whereas,” &c. fetting forth the fubftance of the, pro-* 
ceedings on the attachment in Fairfax county court, ‘ and 
« whereas afterward8, that is to fay, at a court held for 
*‘ the faid county of Fairfax, on the 18th day of June, 
“© 1795, at the county aforefaid, the faid Fonah, in open 
* court, became fecurity that the faid Fofeph would perform 
“© the decree of toe faid court in the fad fuit, if againft him. 
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«In which faid fuit fuch proceedings were had, that the 
« {aid court of the county of Fairfax, on the 19th day 
“ of November, that is to fay, at the county of Alexan- 
« dria aforefaid, did adjudge, order and decree, that the 
% faid Robert B. Jamefon and co. fhould recover from 
« the faid Jofeph, the faid fum of £. 860 12 1, fterling, 
« (to be fettled in Virginia currency, at the rate of twen- 
“ ty per cent. exchange,) together with intere/t on the fame, 
“« at the rate of 5 per centum per annum, from the 8th 
«day of March, 1795, until the day of pronouncing the 
“ faid decree, and alfo their cofts by them expended in 
«the profecution of the faid bill. All which by the re- 
« cord thereof, now remaining in the office of the coun- 
“ ty court of Fairfax, will more fully and at large appear. 


‘THOMPSON 
Ve 
JAMEsoNn, 


ye 


« And the faid Robert B. Jamefon, in fa& avers, that, 


“the faid Jofeph has not in any manner performed the 
# decree of the faid court of Fairfax county, in the caufe 
« aforefaid. made, in this, that he has not paid to the faid 
« Jamefon and co. in the life time of the faid Brown, 
“nor to the faid Jamefon, who has furvived the faid 
“ Brown, the faid fum of £.860 12 1 fterling, or the 
“value thereof in Virginia currency, at the rate of ex- 
“ change in the faid decree mentioned, with intereft there» 
“on as awarded by the faid decree ; which faid decree, in 
«“ form aforefaid, yet remains in full force and effet, not 
“ reverfed or fatishred 5 by reafon whereof, aéton accrued 
«to the faid Jamefon and co. to demand and have from 
«the faid Jonah, the faid fum f £.860 12 1, flerling, of 
“ the value aforefaid. And the faid Jamefon further avers, 
« that the faid Brown, on the day of in 
“ the year departed this life, to wit: at the county 
“of Alexandria aforefaid, whereby the faid caufe of ac- 
“tion furvived to the faid Jamefon. Neverthelefs, the 
“ faid Jonah the faid fum of {.860 12 1, flerling, of the 
“ value aforefaid, or any part thereof, to the faid Jamefon 
“ and co. in the life time of the faid Brown, or to the 
“faid Jamefon, fince his death, has not paid, &c. to the 
“ damage of the faid Jamefon five hundred dollars, and 
“ therefore he brings fuit,” &c, 


There was an office judgment at the rules in Novem- 
ber, 1801, which was not fet afide at the next fucceeding 
court in January, 1802. At April term, 1802, the de- 
fendants counfel moved to fet afide the office judgment on 
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pleading nil debet. The court being divided on the pro- 
priety of that plea to an action founded on the record of 
acourt of one of the ftates, the plea was not received, and 
a bill of exceptions was taken by the counfel for the de. 
fendant and figned by the judge who was again{t the 
admiffion of the plea. The pleas of nul tiel record and 
payment were then filed and iffues made up, on which the 
caufe went to trial. The verdict upon the iffue of pay? 
ment was in thefe words, ‘ we of the jury find for the 
“ plaintiff the debt in the declaration mentioned, and one 
«« cent damages, to be difcharged by the payment of two 
« thoufand, five hundred and forty “tow dollars, forty nine 
“ cents.” 


And the defendant moved in arreft of judgment for the 
following reafons, 


1ft. Becaufe the aétion is brought for fterling money, 
when it appears by the plaintiff’s own fhewing in the de- 
claration, that the original fterling debt has been changed 
by the decree of the county court of Fairfax, into the cur- 
rent money of Virginia. 


2d. Becaufe the plaintiff, in his declaration, declares 
for a fterling debt, and lays his damages in current mo- 
ney. 


3d. Becaufe the jury have found their damages in cur- 
rent money, and have fixed the fum in current money, at 


which the faid fterling debt might be difcharged. 


4th. Becaufe it doth not appear by the plaintiff’s de- 
claration what was the nature of the defendant’s underta- 


king as fecurity, whether it was by record, by bond, or by 
parols. 


sth. Becaufe the whole proceedings are irregular 
informal and erroneous. 


Thefe reafons not being deemed fufficient by the court 
below, judgment was rendered for the plaintiff for «/.86r. 
“ 12. 1. fterling, of the value of £.1032. 14. 6. Virginia 
‘¢ currency, equal to three thoutfand, four hundred, forty 
“« two dollars and forty one cents, United States currency, 
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« the debt in the declaration mentioned, and one cent dama- THOMPsow 
« ges, by the jurors aforefaid, in form aforefaid affeffed, Us 

« and alfo his cofts by him about his fuit in this behalf Jameson. 
« expended, and the faid defendant in mercy, &c. But 

«this judgment (damages and cofts excepted,) is to be 

« difcharged by the payment of 2544 dollars and 49 


s“¢ cents.” 


‘To reverfe this judgment, the defendant below fued 


out the prefent writ of error. 
Swann, for plaintiff in error. 


E. F. Lee, and Key for defendant. 


Swann. 


ft. The declaration does not fhew any obligation on 
Thompfon, upon which this or any other action will lay. 


ad. If it does, it is not fuch an one as will fupport an 
aétion of debt. 


3d. If an action of debt will lay, ftill this aétion will 
not, becaufe it is brought for part of the debt only. 


4th. The action is brought for fterling money, whereas 
it ought to have been brought for Virginia currency. 


sth. If properly brought for fterling money, the court 
below ought to have rated the exchange. 


ift. The record fimply ftates, that « the faid Jonah 
« (Thompfon) in open court became fecurity ;” but does not 
ftate how ; whether by bond, by parol, or by matter of 


record. It is only a record declaration that he became 
fecurity. 


2d. The record ftates, that he became fecurity that 
Hadfield would perform the decree of the court, if againft 
him; and not that Thompfon would pay the debt, or 
that he undertook to pay any fum of money whatever. 
Nor does it ftate that he became bound in any particular 
fum. It does not ftate that he undertook to pay the debt 
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if Hadfield did not. There is nothing to fupport an action 
of debt. It is, if any thing, a collateral undertaking ; and 
if any aétion will- lay, it muft be covenant. [lo fupport 
an a¢kion of debt, there muft be a direé obligation on the 
part of the defendant, moving to the plaintiff, to pay a 
sertain fum, or a fum which may be rendered certain. 


3d. The declaration is for £.S60. 12. 1. fterling of 
the value of £. 1032. 14. 6. Virginia currency, equal to 
3442 dollars and 41 cents, United States currency. This 
is not the whole debt due by the decree. You mutt fue 
for the whole debt, or if you fue for a part, you muft ftate 
the refidue to be fatisfied. 


The decree of the court of Fairfax was rendered on the 
19th of November, 1799, and was, that the complainants 
recover againft Hadfield the fum of £°.86o0. 12. 1. fterling, 
(to be fettled in Virginia currency at the rate of 20 per 
cent. exchange) together with intereft on the fame at the rate 
of 5 per cent. per annum from the 8th of March, 1795, until 
the day of pronouncing that decree, (19th November, ) 1799, 
and alfo Ais coffs by him expended in the profecution of 
his bill. The debt was compofed of the principal fum 
reduced to Virginia-currency at 20 per cent. exchange, and 
intereft thereon at 5 per cent. per annum, calculated from 
8th of March, 1795, to the 19th of November 1799, and 
cofts. But the declaration is only for the principal. It 
is therefore only for a part of the debt, and does not ftate 
the refidue to be fatished. A debt cannot be divided, and 
the reafon of the law is, that a multiplicity of a€tions may 
be prevented. 3 Modern 41. Marfbv. Cutler. Cro. Iac. 
498, 499, Pemberton v. Shetton. 


4th. The debt was originally due from Hadfield in 
fterling money, but the debt due by the decree is a cur- 
rent money debt. The decree has changed it from fter- 
ling to currency. 


It is an exprefs command that it hall be fettled in cur- 
rent money, ata certain rate. It is no longer a fterling 
debt. If an aétion of debt will lay for it, it muft be laid 
as a debt due in Virginia currency. 


sth. But if it is a fterling debt, then the court below, 
ought, under the aét of the Virginia affembly (revifed code, 
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pw: ch. 77. § 6.) to have fixed the rate of exchange. THomPson 


e verdiét ought to have been fimply for the fterlin 
debt and damages; but the jury have gone on and faid 
that the debt fhould be difcharged by the payment of 
2544 dollars and 49 cents; and the court have rendered 


_ judgment in the fame manner, without fixing the.rate- of 


exchange. 


6th. The declaration ftates the decree to have been 
made on the 19th of November’, but does not fay in what 
year. This omiflion was fatal on the plea of nul tiel 
record. 


E. F. Lee, for defendant in error. 


1ft. The record ftates the obligation of Thompfon in 
the very words of the act of Affembly. It is the higheft 
obligation which he could have entered into. It is an 
acknowledgment on record, and is ftronger than his bond. 
Its meaning is evident from the intention of the aét of 
Affembly ; and is fimply this, that Hadfield fhould pay 
the money decreed to be due, and if he did not, that 
Thompfon would pay it for him. 


° . . ” : 

2d. To the objection that this is not fuch an obli- 
gation as will fupport an action of debt, the anfwer 
is, that it is in the nature of a recognizance in chancery, 


and an action of debt will lie on fuch a recognizance, 
1 Ep. N. P.216. 


3d. The cafe in 3. Mod. does not apply to the prefent. 
There the a¢tion was upon ajudgment. Here it is upon 
the obligation or recognizance of Thompfon. We have 
declared for as much as was due from Hadfield and no 
more. The obligation of Thompfon was to pay what 
Hadfield fhould fail to pay. Our aétion is for this. The 
record of Fairfax court, which is made part of the decla- 
ration, fhows how the refidue was difcharged. 


4th. The court of Fairfax did not convert the debt into 
Virginia currency. They only fixed the pri..ciples on 
which the exchange fhould be made. The decree is for 
fterling to be difcharged in current money at a certain rate 
of exchange. i 
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sth. It is the province of the jury and not of the court 
to fix the value of fterling money. 1. Wa/b. 373. 378. 
Barnet and al. v. Watfon and al. 


6th Akhough the year of the decree is not ftated in 
the declaration, yet enough is ftated to render it certain. 

Key was to have argued on the fame fide, but on exa- 
mination of the record of the decree in Fairfax, and com- 
paring it with the declaration; and finding the decree 
to be for £860. 12. 1. fterling with intereft from a cer- 
tain day tothe day of paffing the decree, and the declaration 
being only for the principal, he confidered the variance 
as fatal. He had not before noticed accurately the words 
of the decree, but had fuppofed the intereft did not ftop 
at any certain day, but was, by the decree, to run till the 
time of payment. He did not underftand that this point 
had been made in the court below, and therefore had not 
before examined the record with a view to it. 


The court gave no opinion upon the other points, but 
confidering this variance as fatal, 


Reverfed the judgment. 


The chief juftice obferved, that there was no eclaufe in 
the declaration ftating that Thompfon undertook to pay | 
if Hadfield did not, and therefore an action of debt would 
not lay. 





MANDEVILLE AND JAMESON 
VU. 


JOSEPH RIDDLE AND CO. 





Frror from the circuit court of the diftri& 
of Columbia fitting at Alexandria, in an aétion on the 
cafe brought by the defendant in error for money had and 
received, which was the only count in the declaration s 
and to which the defendant pleaded the general iflue. 
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The evidence offered and admitted to fupport the de- Manns 


elaration was a promiffory note made by Vincent Gray, vite & At. 


dated at Alexandria onthe 2d of March 1798, by which 
he promifed to pay fixty days after date to the order of 
Mandeville and Jamefon 1500 dollars for value received, 


AL 
negotiable at the bank of Alexandaia. This note was —er 


indorfed by Mandeville and Jamefon to James M‘Clen- 
achan, and by him to Jofeph Riddle and co. the defen- 
dants in error. The proteft of a notary public made on 
the fifth May 1798, attefting that he had on that day 
demanded payment of the note of the maker, who refu- 
fed, and of Mandeville and Jamefon the firft indorfere, 
who alfo refufed, and that James M‘Clenachan the other 
indorfer did not dwell in his diftri€t. The record of a fuit 
on the fame note brought by Jofeph Riddle and co. on the 


/14th of June 1798, againft Vincent Gray, the maker, pro- 


fecuted to final judgment and execution, upon which exe- 
cution he was committed to jail and took the oath of an 


V. 
Rippit 


infolvent debtor and was difcharged, on the 6th of Febru- | 


ary 1799. 
The prefent a€tion was commenced in July 1801. 


A bill of exceptions was taken by the defendants below, 
ftating thefe facts, and that they prayed the opinion of 
the court, 


1{t. Whether, this a€tion could be fuftained by the pre- 
fent “ plaintiffs againft the prefent defendants, there be- 
“‘ ing an intermediate indorfer between them,” ad, 


adly. “ Whether if the faid aétion is fuftainable, the 
«< faid evidence is admiffible upon a fingle count for money 
s‘ had and received ;” and that the opinion of the court 
below was that the action might be fuftained, notwith- 
ftanding the intermediate indorfer ; and that the evidence 
was admiffible upon the fingle count for money had and 
zeceived. Verditt and judgment for the plaintiffs for 
1919 dollars and cofts, to reverfe which, the defendants 
below fued out the prefent writ of error. 


E. F. Lee and Swann, for plaintiffs in error, 


Simms, for defendants. 
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ft. The action of indebitatus affumpfit will not lay for 
the holder againft a remote indorfer, becaufe there is no 
privity of eftate or privity of contract. It is an action 


v at common law; and by the common law no aétion of 


indebitatus affumpfit for money had and received will lay ex- 
cept between privies. Kyd. 175. (113, 114) 


2d. ‘There being only one count in the declaration, and 
that being only for money had and received, the note 
oug!it not to have been given in evidence, becaufe it muft 
have been a furprife to the defendants. In Enyland it is 
ufual to give notice of the plaintiffs real ground of action 
either by a fpecial count, or by a formal notice, The de- 
fendants could not come prepared to defend the action. 
The aétion for money had and received 4s faid to be in the 
nature of a fuit in equity. But here the defendants 
were in a worfe fituation, than if a bill in Chancery had 
been filed againft them; for in that cafe the bill muft 
have ftated the grounds of the claim and fhown the equi- 
table circumftances which entitled the plaintiffs to re- 
cover. 


A remote indorfer is liable to the holder only upon the 
cuftom of merchants, and therefore there ought to have 
been a fpecial count ftating the cuftom. 


The Englith ftatute of Anne refpecting promiffory 
notes is not in force in Virginia; and the aé& of affembly 
which fupplies its place only allows an affignee to bring 
an action of debt in his own name againit the maker of 
the note, but gives no remedy againft the aflignors. Hence 
it refults that the remedy of the affiynee againft the af- 
fignors is either at common law or under the cuftom of 
merchants. By the common law the action of indebitatus 
affumpfit lies only between privies ; and here is no privity. 
And if refort be had to the cuftom of merchants; that cuf- 
tom muft be averred in the declaration. 


Simms, contra. 


Every indorfer is as the maker of a new note. 1 Strange, 
479, Smallwood v. Vernon. bp. N. p. 33. 2 Bur. 674, 
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Heylin v. Adamfon. He undertakes to pay the fum menti- Manpa- 
oned in the note, if the original maker does not. As VILLE & AL, 


foon as the original-maker fails to comply with his en- 
gagement, that of the indorfer becomes abfolute. He 


then becomes the holder of fo much money as is exprefled Sates 
in the note, to the ufe of his immediate indorfee, or of fuch v 


perfon as 4e fhall name. 


It is true the plaintiifs below have fought their remedy 
at common law; and by common law they are entitled to 
recover. Every man ought to be compelled to pay money 
which he has in his hands belonging to another, and which 
in equity and good confcience he has no right to retain, 
And the principle its now well eftablifhed that at common 
law he may be compelled to pay it, by an action for money 
had and received. 


As to the evidence offered on this count, it was long 
doubted, before the ftatute of Anne, whether any other 
than an action of indebitatus affumpfit for money had and 
received, or for money lent, would lay upon a note. This 
was the ground of contention between lord Holt and the 
merchants of Lombard ftreet ; he ftrenuoufly contending 
that the a€tion for money had and received, or for money 

‘lent, was the only proper remedy; and they endeavoring 
to bring into ufe the form of declaring upon a note as a 
fpecialty. Although a note may now, under the ftatute, 
be declared upon as a fpecialty, yet the ftatute has not 
taken away the common law remedy which exifted before. 


As to furprize, the objeCtion made would go to almoft 
every cafe where money had and received is the proper 
action, fuch as where the confideration happens to fail, 
or where morey has been paid by miftake, &c. 


Indorfement is evidence that the indorfer has received 
money of the indorfee. And at and from the time of the 
indorfement, the indorfer is debtor to the indorfee, and 
the debt may be proved under a commiflion of bankruptcy 
againft the indorter before the note is payable. 


In this cafe however there could be no furprize, the 
defendants below had notice of the non-payment of the 
note and that they would be held liable; and it is imma- 
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terial by what means notice is given. Doug. 138, Long. 


VILLE & AL. champ v. Kenny. 


In the cafe of Grant v. Vaughan, 3. Bur. 1516, the cas 
fes upon*promiffory notes before the ftatute of Anne are 
taken up and confidered with great clearnefs and yA 
by the court. Every principle eftablifhec © that cafe 
furnifhes an argument for the original pl -.tfs in this. 
The cafe there was, that Vaughan drew a check or order 
on his banker in thefe words (“ pay /hip Fortune or bearer 


« £.70.” ) and gave it to Bicknell, who loft it. It was ' 


found by fome perfon, and honeftly taken in payment for 
goods by the plaintiff, in his way of trade as a mercer, 
PaYment of the check being ftopped at the bankers, the 
plaintiff brought fuit againft Vaughan the drawer, and 
declared upon an inland bill, and for money had and re- 
ceived to his ufe. It was held that thefe notes are, by 
law, negotiable and were fo before the flatute of Anne, and 
that the bearer of them might maintain an action as bearer, 
where he could entitle himfelf to them on a valuable cone 
federation, and for this was cited Hinton’s cafe, 2 Shower 
235, in the reign of Charles 2d. 


Crawly v. Crowther, 2 Freeman 257, in the year 1702, __ 


before the ftatute of Anne. 


1. Salk. 126 pl. 5. Anonymous, 10th Will. 3d. And 
Miller v. Race, 1. Bur. 452. 31 Geo. 2. 


That the only difpute before the ftatute of Anne was as 
to the mode of declaring ; but that it never was difputed 
s¢ that an a&ion upon an indebitatus affumpfit generally for 
«* money lent, might be brought upon a note payable to 
s¢ one or order ;” and cites 2d lord Ray, 758, Clerke v. Mar- 
tin. That upon the fecond,” lord Mansfield faid, « the 
* prefent cafe is guite clear, beyond all difpute. For un- 
‘¢ doubtedly, an action for money had and received to the 
“ plaintiff’s ufe, may be brought by the bona fide bearer of 
** a note made payable to bearer. ‘There is no cafe to the 
«contrary. It was-certainly money received for the ufe 
“¢ of the original advancer of it ; and if fo, it is for the ufe 
«* of the perfon, who has the note as bearer.” 


And Wilmot, juftice, faid, that it was notorious, that 
fuch notes were in fa@ and practice negotiated. % Probar 
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« bly, the jury took upon themfelves to confider, whether Maxpe- 
« fuch bills or notes as this is, were in their own nature VILLE & AL. 
‘s negotiable ; but this is a point of law ; and by law, they R U. 

“ are negotiable.” And again he fays, * but this is a ripest 
« negotiable note ; and the action may be brought in the an 

«“ name of the dearer. Bearer is de/criptio perfone ; and v 
“a perfon may take by zhat defcription, as well as by any 

« other. In the nature of the contract, there is no impro- 

« priety in his doing fo. It is a contract to pay the bearer, 

« or to the perfon to whom 4e fhall deliver it, (whether it be 

“¢ a note or a bill of exchange ;) and it is repugnant to the 

« contra, that the drawer fhould object that the bearer 

«‘ has no right to demand payment from him. The rea- 

«s fons given in the cafes that are oppofite to this are alto- 

« gether unfatisfactory.” Even defore the ftatute of 3 and 

«4 Anne, lord chief juftice Holt himfelf thought, that an 

“ indebitatus affumpfit for money /ent, or for money had and 

‘* received, might be maintained upon fuch a note.” 


And Yates, juftice, faid ** Nothing can be more peculi- 
« arly negotiable than a draught or bill payable to dearer ; 
which is, in its nature, payable from hand to hand, toties 
“ quoties.” It had been doubted, it is true, whether that 
“ /pecies of a€tion, where the plaintiff declares upon the 
« note itfelf as upon a /pecialty, was proper; but here is a 
“ count upon a general indebitatus affumpfit, for money had 
* and received to the plaintiff’s ufe. The queftion, whether 
“he can maintain ¢his a€tion, depends upon its bes 
“ing affignable, or not ‘The original advancer of the 
« money manifeftly appears to have had the money in the 
‘‘ hands of the drawer, and therefore se was certainly 
‘‘ entitled to bring this a€tion. And if he transfers his 
“‘ property to another perfon, that other perfon may alfo 
‘ maintain the like a€tion. Whoever has money in the 
ss hands of another may bring fuch an action againft him. 
«¢ This appears from the determination in the cafe of Ward 
“vy, Evans, reported in 2 rd Ray, 9303; where nota 
“s foilling of money had paffed between the plaintiff and defene 
‘ dant ; and yet Holt and Powell both held that an inde- 
“ bitatus affumpft for monies received to the plaintiff’s 
“ ufe, properly lay.” 


This cafe clearly fhews, that aétions upon promiffory 
notes payable to bearer, or order, might have been main- 
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tained before the ftatw. of Anne; and that fuch aétions 
did not. depend upon the privity of contract. There cer- 
tainly is not more privity of contract between the drawer 
of a note, and the bearer, (efpecially after that note has 
been lof& by the lawful owner, and comes to the hands 
of the plaintiff through the finder) than between the ma- 
ker of a note payable to order, and the indorfee. It alfo 
fhows, that there are certain inftruments, which are ne- 


gotiable in their own nature by force of the contra itfelf, in-, 


dependent of ftatute law ; and that a promi/ee may as well 
be defcribed by being the bearer of a certain paper, as by 
being named with his chriftian and furname. And if he 
may be defignated by the fact of being the bearer of a 
paper, there is no reafon why he may not equally be def- 


_cribed by the fa& of his being the nominee of a certain 


other perfon, and the holder of a certain note. 


There is no doubt that before the ftatute of Anne netes 
were pafled from one to another, and actions for money 
had and received were, on common law principles, main- 
tained by the bearers and indorfees. ‘The indorfement 
was confidered as conveying or afligning the money of the 
payee in the hands of the maker ; and the original con- 
traét of the maker was, to hold the money to the ufe of 
the payee or of fuch perfon as he fhould appoint. Privity 
of contraét is not the ground of the action for money had 
and received. And among the many cafes of that kind, 
there will be fcarcely found one in which fuch a privity 
has exifted. If I lofe money, I may have this action againft 
the finder. If A. delivers money to B. to be paid over to 
C. the latter may maintain this aétion againft B. Ifa 
man, under pretence of authority from me, receive money 
due to me, I may recover it of him in this form of aétion. 
So if I pay money to another by miftake. So if a man 
obtains money from me by fraud and deceit. So if the con- 
fideration of a bargain fail. So if one pretending to a 
right to an office receive fees, the rightful officer may, 
by an action for money had and received, recover of him 
the amount of fees fo received. 


The indorfer is a new drawer as to all the fubfequent 
arties. He has received money from his indorfee which 
he engages to hold to Ais ufe, or to the ufe of fuch per- 
fon as he thall appoint, in cafe the maker does not pay 
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the note on demand. This principle refults from the 


cuftom of merchants ; for the moment a promiffory note VILLE & at. 


payable to order, is indorfed, it becomes, in its nature, 
independent of any ftatute, an inland bill of exchange, 
both in form and fubftance. The indorfer orders the 
maker to pay to the indorfee, or his order, the fum of mo- 
ney mentioned in the note. The maker by figning the note 
acknowledges that he has effects of the payee, to the 
amount of the note, in his hands; and by making the 
note payable to the order of the payee, he authorizes 
the payee to draw upon him for that amount, and pledges 
himfelf to honour the draft. An acceptance may be 
made before the bill is iffued, and is equally binding as if 
made after. Kyd. 48. 49. The fignature of the maker 
to the note is an acceptance of the payee’s bill. No part 
or circumftance of a bill of exchange is wanting. 


The plaintiffs below therefore were clearly entitled to 
recover the money from the defendants; and therefore 
the defendants ought not in juftice and good faith to 
withhold it. In fuch a cafe there never has been a doubt 
but that the bill may be given in evidence on the count 
for money had and received. 


Swann in reply. 


If the indorfer is liable, it muft be under the aé& of 
affembly. But the act of aflembly gives an action only 
againft the maker, as is evident from the provifion for 
allowing all juft difcounts, not only againft the holder 
but againft his aflignor before notice. No cafe can be 
found of an action for money had and received brought 
by an indorfee againft a remote indorfer, either before the 
ftatute of Anne or after. The cafes cited are of a note 
payable to bearer. 


If any action will lay, it muft be on the ftatute of 


Virginia. 
Marfball, chief juftice. 


It is decided in Virginia that an aétion is maintainable 
by the affignee againft the affignor, and not under the act 
of affembly. > 
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February 26th. The chief juftice delivered the opinion 


VILLE & AL. of the court. 


¢ The only queftion in this cafe is, Whether an action 
‘¢ of indebitatus affumpfit can be maintained by the aflignee 
“ of a promiffory note made in Virginia, again{t a re- 
* mote aflignor. 


« The at of the Virginia aflembly which makes notes 
* affignable, gives the aflignee an a¢tion of debt in his own 
« name againft the maker of the note, but is filent with 
‘¢ refpeét to the claim of the affignee againft the affignor. 
‘¢ It was therefore long a doubt whether the aflignor be- 
*¢ came liable on his mere aflignment, without any {pecial 
“‘ agreement, for the contents of the note, in the event 
“© of the infolvency of the maker. This doubt has at 
«* length been fettled in Virginia, fo far as to declare the 
«¢ liability of the afignor on fuch aflignment ; but not the 
*¢ amount for which he 1s liable. It feems to be yet a quef- 
«“ tion whether he is anfwerable for the fum mentioned in 
“the note, or for only fo much as he received for it, 
‘¢ provided he fhall be able to prove the fum aétually re- 
“ceived. It is alfo a queftion whether the affignee can 
‘s have recourfe to any other than his immediate aflignor. 


« As the aét of aflembly gives no right to fue the af- 
“ fignor, fach an aétion can only be maintained on the 
‘¢ promife which the law implies from the aflignment, and 
*¢ confequently can only be fuftained by and againft the 
« perfons to and from whom the law implies fuch a pro- 
« mife to have been made. As the aflignment is made to 
“a particular perfon, the law implies a promife to that 
“ perfon ; but it raifes no promife to any other. ‘There 
“is no fact on which to imply fuch promife. 


«In the language of the books, there is a privity be- 
“‘ tween the aflignor and his immediate afhignee; but no 
«« privity is perceived between the affignor and his remote 
“ affignee. The implied promife growing out of the in- 
«« dorfement, is not confidered as having been made af- 
“‘ fignable by the a&t of affembly, and therefore the af- 
« fignee of that promife can not maintain an adtion of 
« indebitatus affumpfit on it. 
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« Tt is therefore the opinion of the court that this ac- Manps- 
“tion is not maintainable and that the judgment ought VILLE & AL. 
« to be reverfed.”* ™ 
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RROR from the 5th circuit in the Virginia dif- Renamygnnneall 
4 
trict. A caufe may, 
by act of con- 
An aétion of covenant was brought in January 1801, grels, be tranf- 
in © the court of the United States for the middle circuit in the mw cette 
“ Virginia diftri,” by John Laird, a citizen of the ftate to another. 
of Maryland, for and on behalf of Laird and Robertfon A contempora- 
of port Glafgow and fubjeéts of the king of Great Bri- ‘Y ‘*Pofition of 
. r a " ‘ the conftitution, 
tain, againft Hugh Stuart, a citizen and inhabitant of praGifed and 


the ftate of Virginia. acquiefced un- 
der for a period 


a of years, fixes 
At the rules in February, 1801, there was an office 12 conftruc- 


judgment againft the defendant for damages, &c. * which tion; and the 
«“ damages,” fays the record, ‘ are to be enquired of and court will not 
“¢ aflefled by a jury to be fummoned by the marfhal, and oo sg -~ 
« impannelled before the next court of the United States , 

‘¢ for the middle circuit in the Virginia diftrié, which com- 

“ mences on the 22d day of May next enfuing, and fo the 

“ caufe aforefaid ftood continued, by virtue of the flatute 

“ in fuch cafe made and provided, until the court of the Uni- 

** ted States for the fourth circuit in the Virginia diftriét, con- 

“‘ tinued by adjournment and holden at the capitol in the 

“city of Richmond aforefaid, on Thurfiay the 17th day 

“ of December 1801 5 at which day, to wit, at a court of 

“the United States for the fourth circuit in the eaffern 

« diltri¢t of Virginia, continued by adjournment, and 

a “ holden at the Capitol in the city aforefaid, before the 

¢ * honorable the judges of the faid court, came as well 
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* Sce note ( A.) in the appendix to this volume of reports. 
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“ the plaintiff,” &c. and the office judgment being fet afide 
and iffue joined upon the plea of covenants performed, 
there was verdict and judgment for the plaintiffs; upon 
which, a feri facias ifflued reciting, in the ufual form, the 
judgment recovered “ in the court of the United States for 
“ the fourth circuit in the eaftern Virginia diftrid,” and re- 
turnable * before the judges of the /aid court at Rich- 
«¢ mond, in the eaftern Virginia diftriét, on the 26th day 
“of April next.”  Witnefs Philip Barton Key, e/g. chief 
*¢ judge of the faid court.” 


The return on this execution was as follows, viz. 


« Executed on Maria and child, Paul, Jenny, Selah, 

«¢ Kate, and Anna, anda bond taken with Charles L, 
«« Carter fecurity, for the delivery thereof at the Eagle 
“ tavern, in the city of Richmond, on the 2oth day of 
“« April, 1802, the condition of which was not compli- 
“ ed with, 

Ben. Mofley, D. M. for 

Fos. Scott, M. E. V. D.” 


The record then goes on to ftate, “ that heretoforey 
“to wit, at a court of the United States for the fifth circuit, 
«continued by adjournment, and held at the capitol, in 
*< the city of Richmond, in the diftrid of Virginia, before 
“‘ the honorable the chief juftice of the United States, on 
«“ Thurfday, the 2d of December, 1802, came John 
*« Laird, on behalf of Laird and Robertfon, by Daniel 
s* Call, gent. his attorney, and moved the faid court for 
*« judgment and award of execution againft Hugh Stuart 
**and Charles L. Carter, upon a bond entered into by 
s* them for the forthcoming and delivery of certain pro- 
‘ perty therein mentioned to the marfhal of the eaftern 
*« Virginia diftriét, on the day and at the place of fale, 
«* which was taken by virtue of a writ of feri — if- 
«< fued from the court of the United States for the jourth 
“ circuit in the eaftern Virginia diftrict, againft the eftate 
** of the defendant Hugh Stuart, which bond is in the 
“«* words and figures following, to wit,” &c. the condition 
of which refers to the fieri facias fued out of the court of 
the United States for the fourth circuit in the eaftern Vir- 
ginia difiridt, 
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The defendants appeared and * fhowed as caufes why 
« the faid execution thould not be awarded, 


« 1f{t. That the motion is authorized by no law of the 
United States and by no part of the common law, and 
hath been hitherto in fimilar inftances, or fuch as are near- 
ly fimilar, ufed and admitted, and awards of execution, 
yar as that now prayed for, made in the courts of the 
United States upon the conftruction of an act of congrefs 
approved on the 24th day of September, 1789, by virtue 
of which awards of execution in fuch cafes have hereto- 
fore been made in the faid courts, agreeably to an act of 
the general aflembly of Virginia, paffed on the 1oth day 
of December, 1793: and the faid defendants do aver 
that the faid at of congrefs doth not make the laws of 
the feveral ftates rules of decifion in the courts of the 
United States in any cafe whatever, except in trials at 
common law; and that no decifion which can be given 
on the faid motion will be a decifion in a trial at common 
law. 


“ 2dly. That the faid aé& of the general aflembly of Vir- 
ginia is in derogation of the common law, and deprives 
the citizen of trial by jury, and that the terms in all fuch 
acts prefcribed fhould be regularly and ftri€tly obferved by 
all fuch as would intitle themfelves to the benefit thereof, 
which hath not been done by the plaintiff in the prefent 
motion; firft, becaufe agreeably to the faid aét, on for- 
feiture of fuch bond, the officer, who hath taken the fame, 
fhall return the fame to the office of the court from whence 
the execution iffued, the levying whereof gave him au- 
thority to receive the fame; and that fuch court may, up- 
on motion of the perfon to whom it is payable, after the 
obligor hath failed in the performance of the condition 
thereof, award an execution thereon; but neither the 
faid a&t of affembly or congrefs, nor any other aét of af- 
fembly or congrefs, or part of the common law, doth give 
fuch power to any other court; and the faid defendant 
avers that it appears on the face of the notice grounding 
the plaintiff’s motion, that the execution whereon the 
fame was taken, was iffued from the office of the court 
of the United States for the fourth circuit in the eaftern 
Virginia diftri€t, where the judgment grounding the fame 
is there faid to have been obtained: And 2dly, becaufe 
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that court doth not now exift, and this honorable court 
is a different court from that court. 3dly. T hat’the act 
of congrefs paffed on the 29th day of April, 1802, en- 
titled «« An aét to amend the judicial fyftem of the United 
« States,” in fo far as it annihilated the court of the 
United States for the fourth circuit in the eaftern, Vir- 
ginia diftri€t, wherein the faid judgment was rendered, 
is unconftitutional and void, and doth not authorize this 
court to award an execution on the faid bond on motion. 


«¢ All which matters and things the faid defendant doth 
aver as caufes why this honorable court ought not to award 
execution on the faid bond on the prefent motion, and 
is ready to prove the fame as this honorable court fhall 
direét ; Wherefore they pray judgment whether the court 
here will take further cognizance of the faid motion.” 


To this plea there was a general demurrer and joinder ; 
and the court below being of opinion that the plea was 
infufficient, gave judgment for the plaintiff. 


To reverfe that judgment the defendant Stuart fued out 
the prefent writ of error; and the errors afligned were 
in fubftance fimilar to thofe alleged in bar of the motion. 


C. Lee, for plaintiff in error. 


The act of affembly of Virginia which gives this fum- 
mary remedy upon forth coming bonds, allows the motion 
for judgment to be made only to the fame court from 
which the execution iffued. 


In this cafe the execution iffued from the court of the 
United States for the fourth circuit in the eaftern Virginia 
diftrit? compofed of judges Key, Taylor, and M*Gill. 


The motion was made to the court of the United States 


' for the fifth circuit in the Virgixia diftriGt, holden by the 


chief juftice of the United States. 


This is not the fame court from which the execution 
iffued. The motion therefore in this court was not regu- 
Jar, unlefs it be made fo by the aéts of congrefs of March 
8th, 1802. ch, 8. and 2gth. Ap. 1802, c. 31. The procefs 
in this cafe was fummary, and the pleadings, although in 
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this inftance they happen to be reduced to writing, are Sruart 





















in fact ore tenus. A pofition will be taken the direé& re- . Vs 
verfe of that contained in the fecond point of the plea ATRD. ; 
inenticned in the tranfcript of the record. —— ¢° 
r 
The court of the //t/ circuit ought not to have taken  « % 


nizance of the motion; becaufe the court of the 
fourth circuit did exift, and not becaufe it did mot exift, 
as alleged in the plea. 


If the aéts of 8th March and 29th April, 1802, are 
conttitutional, then it is admitted there is no error in the 
judgment; becaufe, in that cafe, the courts ceafed to 
exift, the judges were conftitutionally removed, and the 
transfer from the one court to the other was legal. But if 
thofe aéts are unconftitutional, then the court of the 
fourth circuit fill exifts, the judges were not removed, 
and the transfer of jurifdiction did not take place. The le- 
giflature did not intend to transfer caufes from one exif 
ing court to another. If then the courts ftill exift, the 
caufes, not being intended to be removed from exifting 
courts, were not removed. 


But we contend that thofe aéts were unconftitutional 
fo far as they apply to this caufe. , 


1ft. The firft a€&t (March 8, 1802) is unconftitutional 
in as much as it goes to deprive the courts of al/ their 
power and jurifdiction, and to difplace judges who have 
been guilty of no mifbehaviour in their offices. 


By the conftitution the judges both of the fupreme and 
the inferior courts are to hold their offices during good 
behaviour. So much has been recently faid, and writ- 
ten and publifhed upon this fubject, that it is irkfome to 
repeat arguments which are now familiar to every one. 


There is no difference between the tenure of office of 
a judge of the fupreme court and that of a judge of an 
inferior court. The reafon of that tenure, to wit, the 
independenge of the judge, is the fame in both cafes; 
indeed the reafon applies more ftrongly to the cafe of the 
inferior judges, becaufe to them are exclufively afligned 
cafes ef life and death. 
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It is admitted that congrefs have the power to modify, 
increafe or diminifh the power of the courts and the 
judges. But that is a power totally different from the pow. 
er to deftgoy the courts and to deprive thm of all power 
and jurifdiction. The one is permitted by the conititu- 
tion, the other is reftrained by the regard which the con- 
ftitution pays to the independence of the judges. They 
may modify the courts, but they cannot dettroy them, if 
thereby they deprive a judge of his office. [his provifion 
of the conftitution was intended to place the judges not 
only beyond the reach of executive power, of which the 
people are always jealous, but alfo to fhield them from 
the attack of that party ipirit which always predominates 
in popular affemblies. That this was the principle in- 


‘tended to be guarded by the conttitution is evident from 





the cotemporaneous expofition of that inftrument, pub- 
lifhed under the title of The Federaliff, and written, as 
we all know, by men high in the efteem of their country. 


Federalift, val. 2. No. 78.* 


Mr. Lee alfo cited and read the fpeeches of Mr. Madi- 
fon in the convention of Virginia, ( Debates, vol. 1. p. 112.) 
of Mr. Nicholas, (vol. 1. p. 32. and vol. 2. p. 152.) and 
of Mr. Marthall, (inp. 125.) 


The words during good behaviour can not mean during 
the will of congrefs. ‘The people have a right to the fer- 
vices of thofe judges who have been conttitutionally ap- 
pointed, and who have been unconttitutionally removed 
from office. It is the right of the people that their judges 
fhould be independent; that they fhould not ftand in 
dread of any man who, as Mr. Henry faid in the Vir- 
ginia convention, has the congrefs at his heels. 


* To thow that fuch writings are to be regarded in forming the true 
conftruction of the conftitution, he read from a newfpaper what was faid 
to be an anfwer from the prefident of the United States te an addrefs 
from fundry inhabitants of Providence, in which the prefident is fup- 
pofed to have faid, “ The conftitution on which our union refts, fhall be 
“ adminiftered by me according to ihe fafe and honeft meaning contem- 
“ plated by the plain underftanding of the people of the United States, 
“ at the time of its adoption; a meaning to be found in the explanations 
* of thofe who advocated, not of thofe who oppofed it ; and who oppofed 
“ it merely left the conftructions fhould be applied which they denounced 
“ as poflible. ‘Thefe explanations are preferved in the publications of the 
“time, and are too recent in the memories ef moft men to admit of 
* queftion.”” 
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‘It is admitted that the powers of courts and judges Srvaar 


may be altered and modified, but can not be totally with- 


drawn. By the repealing law the powers of both areen- barro. 


tirely taken away. 


But the laws are alfo unconftitutional, becaufe they im- 

fe new duties upon the judges of the fupreme court, 
and thereby infringe their independence; and becaufe 
they are a legiflative inftead of an executive appointment 
of judges to certain courts. By the cenftitution all civil 
officers of the United States, including judges, are to be 
nominated and appointed by the prefident, by and with 
the advice ard confent of the fenate, and are to be com- 
miflioned by the prefident. The aét of 29th April, 1802, 
appoints the “ prefent chief juftice of the fupreme court,” 
a judge of the court thereby eftablifhed. He might 
as weli have been appointed a judge of the circuit court 
of the diftri€t of Columbia, or of the Miffiffippi territo- 
ry. Befides, as judge of the fupreme court, he gould not 
exercile the duties or jurifdi€tion afligned to the court of 
the fifth circuit, becauie, by the conftitution of the 
United States, the fupreme court has only appellate jurifdic- 
tion; except in the two cafes where a ftate or a foreign 
minifter fhall bea party. ‘The jurifdi¢tion of the fupreme 
court, therefore, being appellate only, no judge of that 
court, as fuch, is authorized to hold a court of original 
jurifdiGtion. No act of congrefs can extend the original 
jurifdiétion of the fupreme court beyond the bounds li- 
mited by the conftitution. 


‘A party in this court has a right to have his caufe tried 
by fix judges. He hasa right to an unbiaffed court, whe- 
ther the whole fix fit or not. A judge, having tried the 
caufe in the court below, and given judgment, muft be in 
fome meafure committed; he feels an anxiety that hisjudg- 
ment fhouldbeaffirmed. The cafe of Clarke and Nightengalc, 
3 Dal. will illuftrate this principle. The fuit was firft 
tried before chief juftice Ellfworth, whofe opinion upon 
the merits was in favour of the plaintiff. A writ of 
error was brought and the judgment reverfed for error 
in pleading, and the caufe remanded to be again tried, 
Judge Cuthing held the court on the fecond trial, and his 
opinion alfo was in favour of the plaintiff upon the merits. 
A fecond writ of error was brought and tried in the fu- 
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Sruart preme court before chief juftice Ellsworth, judges Cuth- 

VU. ing, Patterfon, Wafhington, and Chafe, and the judg. 

LatrD. ment was reverfed by the three laft mentioned judges whe 
“——y-— made a majority of the court. 


A degree of refpeé is certainly due to precedents and 
paft practice. If it be faid that the practice from the 
year 1789 to 1801 is againft us; we an{wer that the prac- 
tice was wrong, that it crept in unawares, without con+ 
fideration and without oppofition ; congrefs at laft faw 
the error and in 1s01 they correéted it, and placed the 
judicial fyftem on that ground upon which it ought al- 
ways to have ftood. By the act of Februaty 13, 1801, 
the precedent was broken, fo that now precedents are 
both ways. If there are twelve years practice againft us, 
there is one year for us. There has never been a judi- 
cial decifion upon the fubje&t. The time has now come 
when the true conftruction ought to be fettled. 


If the conftruétion is as we contend, then the court 
below had no jurifdi€tion. The power of congrefs to 
transfer caufes from one court to another is admitted ; 
but if the aéts of March and April, 1802, are totally un- 
conftitutional, they are void; the caufes have not been 
transferred, and the court of the fourth circuit ftill exifts, 
with all its powers and jurifdiction. 


Gantt, contra. 


This fuit was originally inftituted in the circuit court 
which exifted under the law of 1789, and was transferred 
by the act of February 13th, 1801, to the new circuit 
court by that ad eftablifhed. It was afterwards, by the 
act of 1802, re-transferred to the circuit court under the 
act of 1789, fo that if the tranfer by the act of 1801 was , 
conititutional, the re-transfer by the aét of 1802 muft be | 
equally conftitutional. 


No error is relied on but the want of jurifdiction. 


It is admitted that congrefs have power to transfer the 1 
jurifdiction of caufes from one inferior court to another; 
and therefore the queftion whether they have the power 
to deprive a judge of his office, does not belong. to this 
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eafe. It has nothing at all todo with it. But admitting 
for the fake of argument that congrefs have not the latter 
power, yet an act may be conftitutional ia part, and un- 
eonftitutional in part. 


Congrefs have an exprefs power by the conftitution to 
conftitute, and, from time to time, to ordain and eftablith 
tribunals inferior to the fupreme court The tenure of 
office may bea reftraint in part, to the exercife of this 
power, but can not take away altogether’ the right to alter 
and modify exifting courts. 


There are not more inftances of independent decifions 
by the judges in England, fince they have become inde- 
pendent of the crown, than before; for before that time, 
we find that judges have been fent to the tower for the 
independence of their opinions. 


The provifion of the conftitution refpe@ting tenure by 
good behaviour was not intended to proteét the judge; 
but for the benefit of the people, that judges might, by 
the permanence of their offices, be always men.of expe- 
rience and learning. It is admitted by Mr. Lee, that if 
any power remained in the circuit court of the fourth 


’ circuit, the aét was conftitutional. But even if the whole 


powers were taken away, yet new powers and new duties 


_ might have been given. It does not follow that becaufe 


the court is abolifhed, the office of the judge is taken 
away. Andif the act of 1802 is unconftitutional, be- 
cauie it abolifhes the circuit courts then exifting, the a& 
of 1801 is equally fo by abolifhing the old circuit courts. 


But, as was before obferved, there is no neceflity or with 
to go into this argument ; it is not pertinent to the prefent 
caufe ; for the only queftion here is whether congrefs had 
power to transfer the caufe from the fourth to the fifth 
circuit court, and not whether the fourth circuit court or 
its judges are ftill in exiftence. 


As to the objeétion that the law of 1789 is unconfti- 
tutional, in as muchas it gives circuit powers, or original 
jurifdition, to judges of the fupreme court; itis moft 
probable that the members of the firft congrefs, many of 
them having been members of the convention which 
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formed the conftitution, beft knew its meaning and true 
conftruction. But if they were miftaken, yet the acqui- 
efcence of the judges and of the people under that con- 


pee ame — has given it a fanétion which ought not now te 





be quettioned. 
Lee, in reply. 


The aéts of 1802 and 1801 were not alike in abolifh- 
ing the circuit courts. The former, in abolifhing the then 
exifting courts, did not turn the judges out of office, or in 
any degree affect their independence ; but the act of 1802 
ftrikes off fixteen judges at a ftroke, drives them from 
their offices, and afligns their duties to others. 


An error was committed in 1789. That aét was un- 
conftitutional, but the a&t of 1801 reftored the fyftem to 
its conftitutional limits. We now contend for the pure 
conftruction of the‘conftitution, and hope it will be efta- 
blithed, notwithftanding the precedent to the contrary. 


March 2d. The chief juftice, having tried the caufe in 
the court below, declined giving an opinion. 


Paterfon, juftice, (jadge Cufhing being abfent on account 
of ill health,) delivered the opinion of the court. 


On an action inftituted by John Laird againft Hugh 
Stuart, a judgment was entered in a court for the fourth 
circuit in the eaftern diftri€t of Virginia, in December 
term 1801. On this judgment, an execution was iflued, 
returnable to April term 1802, in the fame court. In the 
term of December 1802, John Laird obtained judgment 
at a court for the fifth circuit in the Virginia diitri&, 
againft Hugh Stuart and Charles L. Carter, upon their 
bond for the forthcoming and delivery of certain property 
therein mentioned, which had been levied upon by virtue 
of the above execution againft the faid Hugh Stuart. 


Two reafons have been affigned by counfel for reverfing 
the judgment on the forthcoming bond. 1. That as the 
bond was given for the delivery of property levied on by 
virtue of an execution iffuing out of, and returnable to a 
court for the fourth circuit, no other court could legally 
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proceed upon the faid bond. This is true, if there be 
no ftatutable provifion to direét and authorize fuch pro- 
ceeding. Congrefs have con{titutional authority to efta- 
blifh from time to time fuch inferior tribunals as they may 
think proper; and to transfer a caufe from one fuch tri- 
bunal to another. In this laft particular, there are no 
words in the conftitution to prohibit or reftrain the exer- 
cife of legiflative power. 


The prefent is a cafe of this kind. It is nothing more 
than’ the removal of the fuit brought by Stuart againft 
Laird from the court of the fourth circuit to the court of 
the fifth circuit, which is authorized to proceed upon and 
carry it into full effeé&t. This is apparent from the ninth 
fection of the aét entitled, “ an act to amend the judicial 
« fyftem of the United States,” paffed the 2gth of April, 
1802. The forthcoming bond is an appendage to the 
caufe, or rather a component part of the proceedings. 


2d. Another reafon for reverfal is, that the judges of 
the fupreme court have no right to fit as circuit judges, 
not being appointed as fuch, or in other words, that they 
ought to have diftinét commiflions for that purpofe. To 
this obje€tion, which is of recent date, it is fufficient to 
obferve, that pra€tice and acquiefcence under it for a 
period of feveral years, commencing with the organization 
of the judicial fyftem, affords an irrefiftjble anfwer, and 
has indeed fixed the conftruction. It 18 a contemporary 
interpretation of the moft forcible nature. This praétical 
expofition is too ftrong and obftinate to be fhaken or con- 
trolled. Of courfe, the queftion is at reft, and ought not 
now to be difturbed. 


Judgment affirmed. 





THOMAS HAMILTON 
Vv. 


JAMES RUSSELL. 





Vv. 
Error from the circuit court of the diftri€&t Russext. 


of Columbia fitting at Alexandria. 
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An abfolute bill 
of fale of goods, 
is fraudulent as 
to creditors, un- 


lefs poffefion ac- 


companies and 


follows the deed. 


The want of 
poffcfiion is not 
merely evidence 


of fraud, but is 


a circumftance 


per fe, which 


makes the 
tranfaction 


fraudulent in 
point of law. 
The court are 
not bound to 


give an opinion 


on an abftra& 
poiut of law, 
unlefs it be fo 


ftated astofhew 


its connexion 
with the caufe. 


Le 


Cr 
rt 


- 


$ 
3 
of 
y 
& 


, 
» 


, 
A 


a 


Ve POZE 


SAS SS. 3. S arn VO 4 


Y 








310 SUPREME COURT U. S. 


James Ruffel, the defendant, having obtained a judg- 
ment againft Robert Hamilton, brother of. the defendant, 
ordered the marfhall to levy the feri facias upon fundry 
goods and chattels in the poffeffion of Robert, the debt- 
or; which was done accordingly; whereupon the pre- 
fent plaintiff, Tomas Hamilton, brought an aétion of tref- 
pafs againft Ruffel, claiming the goods by virtue of an 
abfolute bill of fale from his brother Robert, dated the 4th 
of January 1800, and acknowledged and recorded in the 
circuit court of the diftri€t of Columbia for the county 
of Alexandria, on the 14th of April 1801. Notwith- 
ftanding which bill of fale, Robert, the vendor, continued 
in poffeflion, and exercifed aéts of ownerfhip over the 
property. There was a general verdict in the court be- 
low, and judgment for the defendant, upon the general 
iffue. 


The tranfcript of the record contained two bills of ex- 
ceptions. 


The firft ftated that the defendant ‘ prayed the court 
“to inftruct the jury, that if they fhould be of opinion 
“ from the evidence that the plaintiff, who claims the 
‘¢ flave George, in the declaration mentioned, under an 
«¢ abfolute bill of fale, for a valuable confideration,” (which 


- bill of fale, recorded before the iffuing of the fieri facias 


~ % 


upon which the property was feized, is fet forth in the 
bill of exceptions,) “ permitted the vendor, Robert Ham- 
« ilton, to continue in poffeflion of the flave and to.exer- 
‘* cife acts of ownerfhip over the fame, he the faid plain- 
‘¢ tiff has not a good title to the faid flave againft the exe- 
«< cution of the defendant, who was a bona fide creditor of 
« Robert Hamilton ;” which execution the defendant 
dire&ted to be ferved * on the faid flave. And the court 
« fo inftructed the jury,” to which the plaintiff excepted. 


The fecond bill of exceptions ftated that the plaintiff 
prayed the court to inftruct the jury, “ that a plaintiff in 
“ trefpafs, whofe property is loaned to a friend, and isin 
“ that friend’s pofleffion at the time it is feized by a 
“s fheriff in virtue of an execution againft the perfon fo 
‘‘in poffeffion, can fuitain an action of trefpafs for a 
“ feizure upon fuch poffefhion ;” but the court being di- 
vided in opinion did mot give the inftruction as prayed. 
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Swann, for plaintiff in error, contended that, 


Hamitton 


Vv. 
1ft. The bill of fale being acknowledged and recorded Russexv. 
according to the aét of ‘aflembly of Virginia refpecting ——v—" 


frauds and perjuries, (revifed code, p. 18, ) is valid, and not 
fraudulent as to creditors. 


That aé of affembly contains provifions fimilar to thofe 
in the Englith ftatutes of 29 Car. 2, ¢. 3; § 4. 13 Bihz. 
¢. 5, § 2, and 27 Eliz. c. 4, § 2, and has moreover a 
claufe in the following words, viz. 


«If a conveyance be of goods and chattels, and be 
«“ not on confideration deemed valuable in law, it fhall be 
“ taken to be fraudulent within this aét, wale/s the fame 
“ be by will duly proved and recorded, or by deed in 
“‘ writing acknowledged and proved (if the fame deed in- 
‘‘ clude lands alfo,) in fuch manner as conveyances of 
‘land are by law direéted to be acknowledged or proved, 
“‘ or if itbe of goods and chattels only, then acknow- 
“ ledged, or proved by two witnefles in the general court, 
or court of the county, wherein one of the parties lives, 
“ within eight months after the execution thereof, or un- 
“ lefs poffeilion fhall really and bond-fide remain with the 


“ donee.” 


«“ This at fhall not extend to any eftate or intereft in 
«‘ any lands, goods or chattels, or any rents, common or 
“¢ profit, out of the fame, which fhall be upon good con- 
“ fideration, and bond fide, lawfully conveyed or affured 
‘to any perfon or perfons, bodies politic or corporate.” 
Under this aét, he contended the deed would be good 
againft creditors, notwith{tanding that the poffeflion did 
not accompany the deed. And — the deed was 
not acknowledged within eight months after its execution, 
yet being pre rs and recorded before the fieri_fa- 
cias iffued upon which the goods were feized, it was good 
againft that execution; and for this he cited the cafe of 
Eppes v. Randolph, 2 Call’s reports. 


ad. The court ought to have inftruéted the jury, as 
prayed in the fecond bill of exceptions. 


The law is well eftablifhed that he who has the general 
property of goods may maintain trefpafs againft him who 
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Hami row tortioufly takes them out of the poffeffion of the owner's 


bailee. 5 Bac. ab. Gwillim’s Ed. 164. 


—_o Simms, for defendant in error. 





As to the firft bill of exceptions. This deed is clearly 
fraudulent as to creditors. In the cafe of Lavender v, 
Blackfione, 2 Levinz 147, lord Hale faid that ‘ every con- 
** veyance fhall be efteemed prima facie fraudulent againft 
a purchafer.”. And in Edwards and Harben, 2 Term rep. 
594, it is faid by Buller, juftice, to-have been the wnani- 
mous opinion of all the judges in England, “ that unlefs 
«© poffeffion accompanies and follows the deed, it is fraudu- 
“ lent and void.” If the pofleffion be inconfiftent with 
the deed, it is clear and conclufive evidence of fraud, 
Hafelinton v. Gill, cited in Farman v. Woolloton, 3 Term 
rep.620. Cadogan v. Kennet, Cowp. 434. 


The aét of aflembly of Virginia has fimilar provifions 
with the ftatutes of 13th and 27th Eliz. and nearly in the 
fame words. ‘Thofe provifions however, were nothing 
more thana declaration of the principles of the common 
law. 


But this aé& of affembly, by making deeds abfolutely 
void which are mst for a valuable confideration, unlefs ac- 
knowledged, cannot be conftrued to make good, as againft 
creditors, a deed purporting to be for a valuable confi- 
deration. The aét makes the deeds therein mentioned, 
which are not for valuable confideration, abfolutely void 
even between the parti¢és themfelves ; and it cannot be 
pretended that the acknowledgment according to that a& 
would fet up fuch a deed againft bona fide creditors. ‘The 
act was intended to fupprefs, and not promote or conceal « 
fraud. If fuch aconftruction could be put upon the aét 
as is contended for, it would make valid deeds which 
would before have been void as being fraudulent againft 
creditors. But the act takes no notice at all of fuch a 
deed as this, except in the fecond fection of the law, 
where deeds made with the intent to defraud creditors arc 
exprefsly declared to be void. So anxious is the act to 
fupprefs fraud that in the cafe of a loan, if the lender does 
not demand the property lent in five years, and follow up 
that demand with a profecution at law to recover pof- 
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feffion of his goods, the poffeffion becomes conclufive evi- Hamit?ox 
dence of property. uv 
Russe. 
2d. As to the fecond bill of exceptions, the court did —o 
right in not giving the inftruCtion as prayed. 



























Poffeffion is neceflary to fupport an action of trefpafs. 
Bul. N. P. 79. This ought to have been an action en 
the cafe and not trefpafs. 1 Strange, 635, Reynolds wv 
Clarke. 4 Term rep. 489, Ward v. Macauley. 


C. La on the fame fide. 


The cafe of Ward and Macauley has over-ruled all the 
¢afes cited from Bacon’s abridgment, and has been re- £ 
cognifed in the cafe of Gordon v. Harper, 7 Term rep. 9, 
where the doétrine has been carried even farther, and 
held that neither trefpafs nor trover would lie unlefs the 
pofleffion, or right of poffeflion, was in the plaintiff. In 
that cafe the goods of the landlord had been leafed to the 
tenant, and during the leafe were taken in execution for 
the debt of a third perfon. ‘The court held that during 
the leafe the landlord had neither the poffeflion nor the 
right of poffeffion, and therefore he could maintain nei- 
ther trefpafs nor trover. Now in the cafe made by the 
fecond bill of exceptions, it is not ftated whether the 
loan was for atime certain, or at the will of the lender, 


If the loan was for a fime certain, there is no difference 
between that cafe and a leafe for a time certain. In nei- 
ther cafe is the poffeflion, or the right of poffeflion in the 
plaintiff. ‘The bailee by loan for a time certain, has an 
equal right to the poff-fion, during that time, with a bailee 
for hire; and either may maintain trefpafs againft him 
who violates that pofleflion, whether it be a itranger or 
the owner. 


Chafe, juftice. 


There is here no exception applicable to this cafe. The 
bill of exceptions ftates only an abftra& queftion. It is 
not whether the plaintiff in this cafe can maintain an ation 
of trefpafs, but whether any plaintiff can maintain tre{- 
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Swann, in reply, 


Relied on the aét of affembly of Virginia. The Englifis 


y= cafes do not apply; for in England they have no fuch fta- 





tute autlforizing the recording of deeds of perfonal pro- 
perty ; nor any fubftitute for the actual delivery of pof- 
feffion of goods in any cafe whatever. 


Even a mortgage of perfonal property is there deemed 
fraudulent as to creditors unleis poffeilion accompanies 
the deed; and the reafon given, in all the books, is, that 
it gives a falfe credit to the mortgager, enables him 
to umpofe upon the world, and gives him a power to de- 
ceive and defraud thofe who deal with him. 1 Wiifon 260, 
Ryall v. Rolle. But when fuch a deed is publicly made and 
expofed to view upon the public records, as this was, 
fuch reafon muft fail ; and with the reafon, the law muft 
fail alfo. 


As to the fecond bill of exceptions, 


There is certainly a difference between a loan and a 
leafe. In a loan the lender does not part with the right 
of poffeffion, nor, in law, does he part with the a¢tual 
pofieflion ; for the bailee’s poffeflion, is the poflefhon of 
the lender, who has a right to refume the thing into his 
own hands at any moment. There is no adverfe poffefhon, 
nor adverfe claim, as there is in the cafe of a leafe. 


Fraud or no fraud, is 2 point to be decided by the jury 
and not by the court. It is a queftion of fa&t; and the 
court have inftructed the jury as if it were a matter of law. 
The poffeflion of the vendor is not in itfelf a fraud, but 
only a circumftance from which, connected with others, 
the jury may prefume the fac of a fraudulent intent, 


February 28th. The Chief Fuftice delivered the opi- 


nion of the court. 


On the 4th January, 1800, Robert Hamilton made to 
Thomas Hamilton an abfoltte bill of fale for a flave in 
the bill mentioned, which on the 14th of April, 1801, 
was acknowledged and recorded in the court of the coun- 
ty in which he refided. The flave continued in poffefhion 
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eof the vendar; and fome {hort time after the bill of fale HamiLron 


was recorded, an execution on a judgment obtained againft 
the vendor was levied on the flave, and on .fome other 
perfonal property alfo in poffeffion of the vendor. In July, 
1801, Thomas Hamilton, the vendee, brought trefpafs 
againft the defendant Ruffell, by whofe execution, and 
by whofe direction, the property had been feized; and 
at the trial, the counfel for the defendant moved the court 
to inftruc&t the jury, that if the flave, George, remained 
in the poffeffion ef the vendor, by the confent and per- 
miffion of the vendee ; and if by fuch confent and per- 
miflion the vendor continued to exercife aéts of owner- 
thip over him, the vendee under fuch circumftances could 
not protect fuch flave from the execution of the defend- 
ant. 


The court gave the inftruction required, to which a bill 
of exceptions was taken. 


The counfel for the plaintiff then moved the court to 
inftru€t the jury that a plaintiff in trefpafs, whofe proper- 
ty is loaned to a friend, and is in that friend’s poffeffion 
at the time it is feized by a theriff in virtue of an execution 
againft the perfon fo in poffeffion, can fuftain an aétion 
of trefpafs for a feizure upon fuch poffeflion. 


The court, being divided, refufed to give the inftruc- 
tion required, and the jury found a verdiét for the de- 
fendant. Judgment was accordingly rendered for the 
defendant, to which a writ of error has been fued out, 
and the queftion is, whether the court below has erred 
in the inftruétions given or refufed. 


- In the opinion to which the firft bill of exceptions was 
taken, it is contended on two grounds that the circuit court 
has erred. 


1ft. Becaufe this fale is, under the aé& of the Virginia 
affembly againft fraudulent fales, protected by being re- 
corded. 


adly. That if it be not protected by that aét, ftill it is 
only evidence of fraud, and not in itfelf a fraud. 


Ve. 
Russeiu. 
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On examining the act of affembly alluded to, the court 
is of opinion that it does not comprehend abfolute bills 
of fale among thofe where the title may be feparated from 
the poffeffion, and yet the conveyance be a valid one, if 
recorded within cight months. On this point one judge 
doubted, but he is of opinion that this bill of fale was 
not recorded within the time required by the aét, and that 
the decifion in the cafe of Eppes v. Randolph, which was 
made by the court of appeals of Virginia, on a different 
act of affembly, would not apply to this ac. 


On the fecond point there was more difficulty. The 
act of aflembly, which governs the cafe, appears, as far 
as refpects fraudulent conveyances, to be intended to be 
co-extenfive with the acts of the 13th and 27th of Eliz. 
and thofe acts are confidered as only declaratory of the 
principles.of the common law. The decifions of the 
Englifh judges therefore apply to this cafe. 


In fome cafes a fale of a chattel, unaccompanied by 
the delivery of poffeflion, appears tv have been confider- 
ed as an evidence, ora badge, of fraud, to be fubmitted 
to the jury, under the direction of the court, and not as 
conftituting in itfelf, in point of law, an actual fraud 
which rendered the tranfaction as to creditors entirely 
void. Modern decifions have taken this queftion up up- 
on principle, and have determined, that an unconditional 
fale, where the poffeflion does not ‘* accompany and fol- 
low the deed,” is, with refpeét to creditors, on the found 
con{truction of the ftatute of Elizabeth, a fraud, and 
fhould be fo determined by the court. The diftin€tion 
they have taken is between a deed purporting on the face 
of, it to be abfolute, fo that the feparation of the poffef- 
fion from the title is incompatible with the deed itfelf; 
and a deed made upon condition which does not entitle 
the vendor to the immediate poffeflion. The cafe of 
Edwards v. Harbin, exr. of Tempeft Mercer, 2 Term rep. 
587, turns on this diftin€tion, and is a very ftrong cafe. 


William Tempeft Mercer, on the 27th of March, 1786, 
offered'to the defendant Harbin, a bill of fale of fundry 
chattels as a fecurity for a debt due by Mercer to Harbin. 
This Harbin refufed to take, unlefs he fhould be permit- 
ted, at the expiration of fourteen days, if the debt fhould 
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remain unpaid, to take poffeflion of the goods and fell Hamrtton 
them, in fatisfaction of the debt. The furplus money to Us 

be returned to Mercer. T6 this Mercer agreed, and a RusseLt. 
bill of- fale, purporting on the face of it to be abfolute, 

was executed, anda corkfcrew delivered in the name of 

the whole. Mercer died within the fourteen days, and 
immediately after their expiration Harbin took poffeflion 

of the goods {fpecified in the bill of fale and fold them. A 

{uit was then brought againft him by Edwards, who was 

alfo a creditor of Mercer, charging Harbin as executor in 

his own wrong, and the queftion was, whether this bill 

























folute, and being unaccompanied by the delivery of pofs 
fefion. It was determined to be fraudulent ; and in that 
cafe it is faid that all the judges of England had been 
confulted on a motion for a new trial in the cafe of Bam- 
ford v. Baron, and were unanimoufly of opinion that 
*¢ unlefs poffeffion accompanies and follows the deed, it 
is fraudulent and void ;” that is, that unlefs the pofleflon ~< /// 
remain with the perfon, fhown by the deed to be entitled 
to it, fuch deed is void as to creditors within the ftatutes. 
This principle is faid by judge Buller, to have been long 
fettled and never to have been ferioufly queftioned. He 
ftates it to have been eftablifhed by lord Coke, in 2d Bul- 
Jfirode, fo far as to declare that an abfolute conveyance or 
gift of aleafe for years, unattended with poffeflion, was 
fraudulent. « Butif the deed or conveyance be conditi- 
“ onal, there the vendor’s continuing in poffeflion does 
“ not avoid it, becaufe by the terms of the conveyance 
« the vendee is not to have the poffeffion till he has per- 
‘‘ formed the condition.” « And that cafe, continues 
« judge Buller, makes the diftinétion between deeds or 
*¢ bills of fale which are to take place immediately, and 
« thofe which are to take place at fome future time. For 
“in the latter cafe, the pofleflion continuing with the 
« vendor till fuch future time, or till that condition be 
“ performed, is confiftent with the deed, and fuch pof- 
« feflion comes within the rule as accompanying and fol- 
“ Jowing the deed. That cafe has been univerfally fol- 
« lowed by all the cafes fince.” This,” continues the 
judge, “has been argued by the defendant’s counfel as 
« being a cafe in which the want of pofleflion is only evi- 
*‘ dence of fraud, and that it was not fuch a circumftance 
s per fe, as makes the tranfaction fraudulent in point of 
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Hamitton “ law; that is the point which we have confidered, and 
v. “ we are all of opinion, that if there is nothing but the 


RUssELt. « abfolute conveyance, without the poffeffion, that in point 
7 sof law is fraudulent.” 


This court is of the fame opinion. We think that the 
intent of the ftatute is beft promoted by that conftruction; 
and that fraudulent conveyances, which are made to fe- 
cure to a debtor a beneficial intereft while his property 
is protected from creditors, will be moft effeétually pre- 
vented by declaring that an abfolute bill of fale is itfelf 

( ~~ a fraud, unlefs poffeffion * accompanies and follows the deed.” 
~ _ his conftruétion too comports with the words of the aét. 
3 267 Such a deed muft be confidered as made with an intent 
JOB. “ to delay, hinder, or defraud creditors.” 

On the fecond bill of exceptions the court did right in 
7k.ae€ F  refufing to give the inftruétion required. The queftion 
/y2 6 o£ § propounded feems to have been an abftract queftion not 

¢ 


,_ £ belonging to the caufe. 
ZAS ob 
Fudgment affirmed with cofts. 








. UNITED STATES 
Vv. 
U, Svates R. T. HOOE AND OTHERS. 
R. T. Hoot 
& AL. 
Ce aed 
Under the Tus was a writ of error to a decree of the cir- 


—2 y hen cuit court of the diftri€t of Columbia, fitting as a court 
peat gree ty q of Chancery. 

ftatement of 

faé&s muft ac- The cafe was, that colonel Fitzgerald in the year 1794 was 
srentoript. i appointed collector of the cuftoms for the port of Alex- 
provifion was andria, and gave bond to the United States in the penalty 
revived by the of 10,000 dollars, with R. T. Hooe as his furety, for the 
— = faithful performance of the duties of the office. In con- 
"gor. fequenee of mifapplication of large fums of money by the 


chief clerk, who was entrufted with almoft the whole 
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pranagement of the bufinefs, col. Fitzgerald became defici- U. Staves 


ent in his accounts with the United States to the amount 


UV. 
of 57,000 dollars. After this fact was difcovered he execu- R, T. Hooe 


ted a deed of truft of part of hig real eftate to truftees, to be 


fold to indemnify Hooe from the demands of the United omen 


States againft him, as fecurity of Fitzgerald, and alfo to fe- 
cure him againft fundry notes which he had indorfed for 
him at the bank of Alexandria, as well as to enable him to 
take up further fums at the bank, as his exigencies might 
require. After the death of col. Fitzgerald, the truftees 
advertifed the property for fale, and the United States 
obtained an injunction to ftay the fale, alleging that by 
the aéts of congrefs, they were entitled to a prior lien 
upon the eftate of their debtor ; and that the deed, as to 
them, was fraudulent. In the court below, the claim of 
the United States was refted altogether upon the prior 
lien created by the act of congrefs; and the court being 
of opinion that the aé did not create a lien on the real 
eftate, and that there dad not appear to be any fraud in 
the tranfaction, diffolved the injun@tion, with cofts, and 
ordered 10,000 dollars, part of the proceeds of the fale, 
to be paid into the treafury of the United States in fatif- 
faction of the bond, in which Hooe was the furety, and 
the refidue, after paying the notes due at bank, to be 
paid into the treafury of the United States, in part fatif- 


fa€tion of the balance due from the eftate of Fitzgerald. 


It having been proved to the fatisfaétion of the court, 
that the money, arifing from the notes difcounted at the 
bank, had been before paid by Fitzgerald to the United 
States. 


To reverfe this decree, the prefent writ of error was 
fued out by the attorney for the United States. 


The decree of the court below did not ftate the oe 
upon which the decree was founded ; and although the 
record contained the bill, anfwers, exhibits and all the evi- 
dence which was before the court below, yet no ftate- 
ment of faéts, according to the provifion of the judiciary 
a&t of 1789, ch. 20. §. 19, was made by the parties or by 
the court. 


The attorney general * opened the caufe on the part of 


* Mc. Lincoln. 
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the United States, and was going on to fhew that the 
deed was fraudulent, as to creditors, upon general princi- 
ples of law, (a ground not taken in the court below) when 
he was ftopped by an enquiry from the court, whether 
there Was any provifion in the act concerning the diftriét 
of Columbia, by which the cafe was taken out of the ope- 
ration of the nineteenth fection of the judiciary act of 
1789, which required a ftatement of the faéts to accom- 
pany the record. Upon recurring to the at of congrefs, 
27th February 1801, concerning the diftri€t of Colum- 
bia, ch. 86. §. 8, it was found that writs of error were to 
* be profecuted in the fame manner, under the fame regus 
s¢ lations, and the fame proceedings fhall be had therein, 
« as is, or hall be provided in the cafe of writs of error on 
‘¢ judgments, or appeals upon orders or decrees rendered 
s¢in the circuit court of the United States.” Upon 
which the court faid, that the decifions on the aét of 789, 
§. 19, had been, that unlefs a ftatement of faéts appeared 
upon the record, they could not fay there was error. 
Dallas, 337, Fennings v. Brig Perfeverance. It is true 
that the att of February 13. 1801. chap. 75. §- 33, reme- 
died the evil, but that aét was repealed in 1802, fo that 
the law now ftands as it did before the a&t of 1801. And 
the aét concerning the diftriét of Columbia, by faying that 
writs of error fhal] be profecuted in the fame manner as is, 
or fhall be, provided, &c. places this cafe under the law of 
1789. Whatever might be the prefent opinion of the 
court if this were the firft time of being called upon to 
give a conftruction to that claufe of the a&, yet the quef- 
tion has been folemnly fettled. One legiflature has taken 
cognizance of the conftruction given by the court, and 
has provided for the cafe, but another legiflature has re- 
pealed that provifion and thereby given a fubfequent legif- 
lative, conftruction, or at leaft fhewn fuch a legiflative 
acquiefcence under the conftruction which this court for- 
merly gave to the aét, as is now conclufive. 


At the requeft of the attorney general, the writ of error 
was difmiffed. + 


+ Congrefs being in feffion at this time, an act was introduced and paf- 
fed, containing a claufe fimilar to the 33d fection of the a@& of 13th Fe- 
bruary, 1801, refpecting writs of error and appeals in cafes of equity and 
—s jurifdidtion, &c. Laws of U.S. wel. 6. p, 315, 6. 93, 34 March, 
1603; 
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HEPBURN AND DUNDAS Dunpas 


jae AuLp. 


COLIN AULD. 


Se eel 





Tus was an action of debt brought by Hep- 
burn and Dundas againit Colin Auld in the circuit court of 
the diftri€t of Columbia, for the penalty of an agreement 
dated 27th September 1799, between the plaintiffs, mer- 
chants of Alexandria, and the defendant, as agent for 
John Dunlop and co. merchants in Glafgow. 


The agreement recites that whereas the plaintiffs have 
had extenfive dealings with Dunlop and co. in the courfe 
of which the former appear to have fallen in debt to the 
latter, by the accounts by them exhibited, fome articles 
of which accounts having been objected to by the plain- 
tiffs, they had agreed with the faid agent to fubmit all 
matters in difpute to arbitration. And whereas the plain- 
tiffs, by an article of agreement between them and a cer- 
tain William Graham, dated 12th March 1796, did co- 
venant with him, (for the confideration of 18000 dollars 
to be by him paid to them at certain times in the faid ar- 
ticle expreffed) to convey to him the faid Graham his heirs 
and affigns 6000 acres of land on the Ohio; but the faid 
Graham failing to make the firft payment upon the day 
ftipulated, the plaintiffs confidered the faid contract as 
thereby annulled, and in confequence thereof brought an 
ejectment to recover pofleflion of the land, which they 
had permitted Graham to occupy, which ejeétment had 
been abated by his death, and another eje¢tment had been 
or was about to be commenced, 


The indenture then witnefleth, that each party cove- 
nanted to furnith their accounts to the arbitrators fo as to 
enable them to make their award by the 1ft day of Janu- 
ary then next, being the time ftipulated by the arbitra- 
tion bonds. ‘That Au/d covenanted that he, or the agent 
of Dunlop and co. would, on the 2d day of January 
then next, accept and take, of the plaintiffs, the amount 
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Hersurw & which fhould be awarded to Dunlop and co. in bills of 


Dunpas 


v. 
AULD. 





Pen 


exchange, ofa’ certain defeription, or in any money which 
might by law be a legal tender ; and on uch, ayment being 
made ih either way, give the plaintiffs a receipt and - 
difcharge all claims and demands of Dunlop and co. againft 
them. That the plaintiffs covenanted, that in cafe they 
did not, on the 2d of January then mext, pay to the de- 
fendant, or the then agent of Dunlop and co. the amount 
of the award, in bills or money, they would, on that day, 
affign and transfer to the defendant, or the then agent of 
Dunlop and co, in the fulle/t manner, the aforefaid contraé& 
entered into by them with Graham for the fale of the 
land, and all and every intereft, right and claim, of what- 
ever kind, of the plaintiffs, arifing out of and from the 
faid contract ; with full power to proceed and ac there- 
upon and therein as the defendant or the then agent of 
Dunlop and co. fhould think proper ; and that they would 
for that purpofe give him a full and ample power of at- 
torney irrevecable to purfue in their names, if neceflary, 
all legal ways and means, either to recover the pofleffion 
of the land, or to enforce payment of the 18000 dollars 
and intereft, whichever of the meafures he might be in- 
clined to purfue; and that in cafe they fhould fo affign 
the faid contraét, they would not thereafter in any man- 
ner interfere with the meafures he might chufe to purfue, 
either for the recovery of the lands, or to enforce the pay- 
ment of the purchafe money. And that whenever the 
ejeQment fhould be judicially determined, or fettled by 
compromife, they would convey the lands to the perfon 
who by fuch determination or compromife fhould be ac- 
knowledged to be entitled to them. And that in cafe the 
faid purchafe money, which, with intereft to the faid ad 
day of January, would amount to 21,112 dollars, fhould 
not prove futhcient to fatisfy the award, they would on 
that day pay the balance to the defendant or the then 
agent of Dunlop and co. 


And the defendant covenanted that in cafe it fhould 
not be convenient for the plaintiffs to pay the amount of 
the award in bills, or money, on the 2d day of January, 
he would accept and take an affignment of the faid Gra- 
ham’s contract, at 21,112 dollars, towards the difcharge 
of the faid award; and that in cafe it foould exceed the amount 
of the award, he would, at the time of making the faid 
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aflgnment, pay them the excefs. For the faithful perfor- Hzraurw & 
mance of thefe articles; ihe parties bound themfelves to Dunpas 


each other in the penal fum of 45,000 dollars. The fum 





Ve 


of 21,112 dollars exceeded the amount of the award, by “Avt»- 


the fum of £494. 6. 7. Virginia currency. For the ™ 


non-payment of this. excefs the prefent action was brought 
by the plaintiffs, after having tendered an affignment of 
Graham’s contract and a power of attorney, which was 
refufed by the defendant. There were four iflues in fad, 
but to the sth plea there was a general demurrer and 
joinder. Judgment below being in favor of the defen- 
dant upon this demurrer, the iffues in fact were not tried, 
and the plaintiffs fued out the prefent writ of error. 


The fifth plea was as follows, “ and the faid defendant 
‘¢ by virtue of the act, &c. and by leave of the court, for 
“ further plea, protefting that the faid deed of aflignment 
“‘ of the contract aforefaid, with the faid William Graham, 
‘¢ fo as aforefaid, pretended to have been executed, fealed 
*« and tendered by the plaintiffs on the 2d day of January 
“ in the year 1800, was not a good, lawful and fufficient 
«‘ afignment thereof, according to the true intent and 
** meaning of the faid articles of agreement between the 
«“‘ plaintiffs and defendant, he, the defendant, faith, that 
« the faid deed of aflignment was not tendered to him un- 
“ conditionally, but upon the condition, that the faid John 
*¢ Dunlop and company fhould jz fign, feal and deliver, 
“ by the faid Colin Auld their attorney, on the fame day, 
« unto the plaintiffs, a releafe and acquittance of all the 
« claims and demands of the faid John Dunlop and com- 
« pany, againft the faid plaintiffs ; and the faid defendant, 
«‘ then and there, refufed to comply with the faid con- 
« dition, and the faid plaintiffs, then and there, refufed 
« to deliver the aforefaid deed of afignment to the faid 
« defendant, unlefs he complied with the condition afore- 
« faid ; and this, he is ready to verify ; wherefore he prays 
«‘ judgment, whether the plaintiffs, their action afore- 
“ {aid againft him, ought to have and maintain, &c.” 


Swann, for plaintiffs in®rror. 


It will be perceived by the agreement, that the plain- 
tiffs had the choice of three modes of paying the award. 
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1. By bills of exchange, 2. By cath, and 3. By an affign- 
ment of Graham’s contra. * 


It is true, that the words are, that. the defendant will 
take the aflignment “ towards” the difcharge of the award. 
But the reafon of ufing the word ‘¢ towards” is plainly, be- 
caufe the amount of the award not being then known, it 
remained an uncertainty, whether the 21,112 dollars of 
Graham’s purchafe money would be fufficient in amount 
to meet and fatisfy the award. The word towards there- 
fore was not ufed to exciude the idea that the aflignment 
fhould be a complete difcharge of the award, in cafe the 
award did not exceed the purchafe money ; but only to 
prevent Auld from being compelled to accept the rr” tae 
ment in full difcharge of the award, if the purchafe money 
fhould fall thort of the fum awarded. 


tft. We contend that the aflignment was a good and 
fufficient affignment within the meaning and intention of 
the agreement. 


2d. That the plaintiffs had a right to a releafe of all 
demands upon tender of the aflignment. 


3d. That the plaintiffs had a right to make fuch releafe 
a condition of their tender. 


1ft. It is no objeétion to the aflignment that it expref- 
fes the confideration to be a releafe of all demands from 
Dunlop and co. for if the plaintiffs hada right to fuch a 
releafe, it was proper to ftate it as part of the confideration. 
2d. The preamble of the aflignment ftates the defendant 
to be agent of Dunlop and co. and the Aabendum is to the 


faid Colin Auld, which refers to the premifes where he is 





ityled agent; fo that it is, in fact, as it ought to be, to 
Colin Auld agent of Dunlop and co. 


2d. As to the right of the plaintiffs to infift upon a re- 


Jeafe of all demands. 
e 


1ft. It is due by the terms of the contract. 


2d. If not due by the terms of the contrat, yet it was 
due of common right. 
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rit. It is due by the contraét. Hersven & 
Dunpas 
Every contract ought to have a reafonable conftruétion A oun 


according to the intention of the parties. Such a releafe 
is exprefsly agreed to be given in cafe of payment by bills 
or cafh. A payment by the aflignment was as complete 
a difcharge of the award, as payment in either of the 
other modes. The difcharge of the amount of the award, 
and not the particular mode of difcharge, was to be the con- 
fideration of the releafe ; and having ftipulated to give it 
in the one cafe, it ought to be prefumed to be the inten- 
tion of the parties, that it fhould be given in the other, 
unlefs there can be fhewn fome difference in the confide- 
ration, or fome reafon operating upon the mind of the de- 
fendant which might have induced the omiffion of an ex- 
prefs agreement to that effect. By agreeing to give it in 
cafe of payment by cath or bills, he allows that the plain- 
tiffs have a right to fuch a releafe upon difcharge of the 
award, ‘The fubmiflion was of all demands ; a difcharge 
of the award then was a difcharge of all demands; and 
therefore, 


adly. Such a releafe was due of common right. Aman 
has a right to demand evidence of his payment, and of 
the claims which are thereby fatisfied. It is true he may 
call witneffes, but they may die. If a man pay money 
upon a fpecialty, he has a right to written evidence of the 
payment. Shep. Touch. 3.48. 


3d. The plaintiffs had a right to make the releafe a 
condition of the tender. All things were to be done on 
the fame day. They were concurrent conditions, to be 
performed at the fame time. If one party is ready and 
willing and offers to perform, and the other will not, the 
firft is difcharged from the perfarmance of his part and 
may maintain an action againft the other. 4. Term Rep. 
761. Goodiffon v. Nunn. Doug. 684. ‘fones v. Barkley. 


Such a releafe could -not operate to the injury of the 
defendant, or of Dunlop and'co. It would not have re- 
leafed any right accruing under the agreement; as was 
decided in the cafe of Thorpe v. Thorpe, lord Raymond 235. 
The covenants of the plaintiffs refpe€ting the lands and 
the eje€tment are all future and contingent, and therefore 
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Hersurn & could not have been releafed by a releafe of all demand;. 








Nor was the penalty a prefent duty. It could only be in- 
curred by a future breach, and therefore is not like a bond to 
pay afmaller fum ata future day. Shep. Touch. 339, 340. 
Buller. 160. 2. Show. go. Carthage v. Manby. Efp. N. P. 
307. Cro. Fac. 170. Hancock v. Field. Cro. Fac. 623. Por. 
tor v. Philips. Cro. Eliz. 580. Hoe v. Marfball. 5 Co. 


qo. (b.) Hoe’s cafe. 
E. F. Lee, contra. 


The affignment, in this cafe tendered, was not good, 
becaufe it ftated part of the confideration to be a releafe 
of all demands, which the defendant was not bound to 
give; and if he had accepted of the aflignment in that 
form, it would have been an acknowledgment that he was 
bound to give it. 


Whether Auld might with fafety have given fuch are- 
leafe, is not now the queftion; he has not eontracted to 
give it, and it is not for us to enquire why he did not, 
He was unfkilled in the law, and he might have fuppofed 
that in fome way or other, it would embarrafs the claims 
of Dunlop and co, againft the plaintiffs for a future per- 
formance of their covenants refpecting the land. 


2d. The aflignment is made to the ufe of Colin Auld, 
and not tothe ufe of Dunlop and co. The rents and pro- 
fits are to be received to his ufe, and not to that of, his 
conftituents. In the operative parts of the aflignment he 
is not named as agent. | 


3d. The power of attorney is infufhicient, becaufe it 
does not give full power to act therein, as the defendant 
fhould think proper, and does not authorize him to com- 
promife the eje€tment. 


But the principal queftion is, whether the defendant 
was bound to give a releafe of all demands. 


The plaintiffs only tendered the papers, but did not de- 
liver them, fo that the defendant could not fee whether 
they were correct. They were to do the firftaé&t. They 
were fir{t to make and deliver the aflignment before they 





FEBRUARY, 1803. 329 


nds. were entitled to the balance. The words of the agreement Hersurw & 

re plainly thow this. Duwpas 
to Ve 

40. The agreement does not require him to give fucha re- | AU™D- 

cP ceipt in the cafe of payment by the aflignment of Graham’s 

ore contraét. It would certainly have been as eafy to have 

Co. covenanted to ‘give fuch a releafe in that cafe, as in the 


event of payment by bills or cafh. The not doing fo, in 
the former cafe, and the exprefs agreement for it in the 
latter cafes, creates the ftrongeft prefumption that it was 
not intended by the parties to be given in the former cafe ; 


ood, and the intention -of the parties conftitutes the agreement. 
eafe 

d to Admitting that by common right, they were entitled to 
that a receipt, it could only be a receipt for the aflignment 
was itfelf. 


There was at leaft a doubt whether fuch a releafe as was 


a Te- demanded would not have difcharged the penalty annexed 
d to to the contract, or at leaft the covenants refpeéting the 
not. land. 
ofed 
aims A releafe of all demands is certainly a releafe of all 
per- prefent duties, and it is faid in A/tham’s cafe, 8. Co. 154. 
(a. ) that a releafe of all demands is a releafe of all cau/es 
of demand. ; 
.uld, 
pro- As the plaintiffs have demurred to our plea, we have a 
', his right to look into their declaration ; to which, there are 
nt he two objections. 
1ft. That it contains no profert of the award which is 
ife it the foundation of their action ; and 
dant 
com- ad. That it does not aver the difference between the 


amount of the award, and the purchafe money due upon 
the contract tendered. The declaration only ftates, that 
idant the arbitrators awarded the fum of £.4379. 9. 0. 3. fter- 
ling, to be due from the plaintiffs to Dunlop and co. and 
that the plaintiffs having ele€ted to aflign Graham’s con- 


it de- tract in difcharge of the award, tendered an affignment 
ether thereof, together with a power of attorney, according to 
They the true intent and meaning of the agreement, in con/e- 


they quence whereof the plaintiffs then and there became entitled 


\ 
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Hersvrn & to have and receive of the faid defendant, the fum of 


Dewpas 


Ve 
AULD. 





-494- 6. 7. Virginia currency, which faid fum, the defen- 

ant, although required, had not paid, whereby action ac- 
crued to the plaintiffs to have 45,000 dollars, the penaity 
of the articles of agreement. 


C. Lee, on the fame fide. 


The proteftando in the plea faves all objections to the fuf. 
ficiency of the afignment; and we conceive the objec- 
tions, which have been ftated, are fubftantial. 


But the principal queftion is, whether any releafe at all 
could be demanded. ‘The contract dees not, in any of the 
cafes of payment of the award, require a re/eafe; which is 
a technical word, and means an inftrument under feal, 
But we do not infift upon.this diftinétion, as the law is 
full in our favor upon the other points. We might fafe- 
ly admit, that the defendant was bound to give a receipt 
for the affignment ; but even that is not due under the con- 
tract, nor of common right. However, fucha receipt was 
not demanded, and therefore it is unneceflary to enquire, 
whether the defendant was, or was not bound to give it. 


The releafe required would have difcharged the penalty 
of this agreement. Viner. Tit. Releafe ( P.) pl. 18. 


It is not contended, that a releafe contained in an in. 
ftrument will releafe demands growing out of that inftru- 
ment; this was the cafe of Thorpe and Thorpe. Hoe’s cafe 
does not apply to the prefent ; that was a cafe of mere 
pofibility of ademand. The covenant of the plaintiffs, not 
to interfere with the eje&tment, wasa prefent duty. * 


This is a cafe of conftru€tion only, and the only queftion 
is, what was the intention of the parties. If the deed of 
affignment was not a proper one, or the releafe demanded 
was fuch an one as the defendant was not bound to give, 
the plea is good, and the judgment mutt be affirmed. 


Mafon in reply. 


All the inftruments are to be taken together, 2; Atk. 
Crop v. Norton. ‘Through the whole it appears that what 
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the plaintiffs are bound to do, the defendant was bound Hersurn & 


to receive. The payment by the aflignment was not more 
for the-benefit of the plaintiffs than of the defendant. 
If they did not on the 2d of January pay in bills, or 
cafh, they were abfolutely bound to aflign Graham’s con- 
tract; and the defendant might then refufe the bills, or 
cath, and infift on the aflignment; and a court of chan- 
cery would have compelled a fpecific affignment, if they 
had refufed. The difcharge of the award by the affign- 
ment was the fame thing as the difcharge by bills of ex- 
change or cath. It would have been a complete difcharge 
of the award, and there is no reafon why he fhould not 
give a releafe as well in the one cafe as the other. 


It is alleged that the releafe would have difcharged 
the other covenants, and the penalty of the agreement. 
But the cafe cited from Viner fhews that the covenants 
would not have been difcharged by the releafe, nor would 
it have difcharged the penalty. ‘The covenant not to in- 
terfere was not a prefent duty. The covenant of the plain- 
tiffs is, that after the aflignment, they would not interfere. 
But a releafe of all demands does not difcharge a cove- 
nant before it is broken; until that time it is no demand, 
The fame obfervation applies to the penalty ; it is not a 
prefent duty until a breach of the covenant. A bond 
in the penalty of £200, to pay £100 at a future day, is 
a prefent duty. But in a bill penal, the penalty is not a 
duty till after the day appointed for the payment of the 
fmaller fum. The difference in declaring upon the two 
inftruments fhews their different nature. On a bond you 
only declare that he bound himfelf in the penalty; and 
you take no notice of the condition. But on a bill penal 
you declare that the defendant having failed to pay the 
{maller fum, an aétion has accrued to recover the penal- 
ty. To fupport thefe pofitions he cited EZ. N. P. 307. 
Buller 166. Cro. Fac. 170. Hancock v. Field, Cro. Fac. 
300. Tyman v. Bridges. Cro. Fac. 623. Porter v. Philips, 
1 lord Raym. 662. Thorpe. v. Thorpe, and Cro. Eliz. 579, 
Hoe v. Marfball. : 


The plaintiffs having offered to perform their part of 
the agreement, are intitled to their action. Ep. N. P, 
T 2 


Dunpas 
Us 
AULD. 
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Hersurn & 284. Doug. 684. Fones v. Barkley. 4. Term rep. 76. 


Goodifon v. Nunn. 


As to the proteftando, it is only an eftoppel, or, as lord 


yn Coke fays, it is an exclufion of a conclufon. It does not 





put in iffue the validity of the aflignment. But if it did, 
the objections are not well grounded. Whether the re- 
leafe ought to have been mentioned as part of the confi- 
deration depends upon the queftion whether the defen- 
dant was bound to give fuch a releafe; and the objec- 
tion, that the aflignment is made to Colin Auld, and not 
to Colin Auld as agent of Dunlop and co. is not grounded 
in faét: For in the preamble of the aflignment he is 
named as agent {* Dunlep and co. and throughout the re- 
fidue of the inftrument he is called the /aid Colin Auld, 
which refers back to the premifes to fhow in what capa- 
city he was to take the siqnticnt 


In the premifes a complete intereft is conveyed to Auld 
as attorney in fact of Dunlop and co. and the sabendum 
can not, in this cafe, control the premifes. 2. B/. Com. 
298. 


February 28th. The Chief Fu/tice, after {tating the cafe, 


delivered the opinion of the court. 


To entitle themfelves to the money for which this fuit 
was inftituted, it is incumbent on the plaintiffs to thew 
that they have performed the very aét, on the perfor- 
mance of which the money became payable ; or that they 
are excufed by the conduct of the defendant for its non- 
performance. The aét itfelf has not been performed : 
but a tender and refufal is equal to a performance ; and 
it is contended that there has been fuch a tender and re- 
fufal in this cafe. 


The pleadings fhow that the tender was not uncondi- 
tional ; but the plaintiffs infift that the condition, annexed 
to the tender, was fuch as they had a right to annex to 
it, and on their correétnefs in this opinion, depends the 
judgment now to be rendered. 


The plea does not conteft the fufficiency of the deed 
of aflignment and power of attorney which were tender- 
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s 
ed ; and confequently no queftion concerning their fufh- Hersurn & 
Dunpas 


ciency can arife in the prefent cafe. 


The only caufe relied on, as doing away the operation 
of the tender, is that it was made on condition that a re- 
jeafe of all the claims and demands of the faid John 


_ Dunlop and co. on the faid Hepburn and Dundas, fhould 


jirf#_be figned, fealed and delivered to them by Colin” 


Auld. 


The only queftion in the cafe is, whether Hepburn 
and Dundas had a right to infift on this previous condi- 
tion ; and it is admitted that this queftion depends entirely 
on the agreement of the 27th of September 1799. z 


That an acquittance fhould be figned, fealed and deli- 
vered before the act itfelf was performed, which entitled 
the party to fuch acquittance, is a mode of proceeding 
very unufual, and which certainly could only be rendered 
indifpenfible by exprefs ftipulation. 


There is in this cafe no fuch exprefs ftipulation. If 
the payment had been made in bills or money, the releafe 
of all the claims and demands of John Dunlop and co. 
againft them was to have been given, not previous thereto, 
but upon receiving fuch payment. If then, as has been 
argued, the deed of aflignment and power of attorney are 
fubftituted for the payment in money or in bills, and to 
be made on the fame conditions on which payment, in 
either of thofe articles, was to have been made, yet there 
could exift no right to demand a delivery of the receipt 
before the payment. 


If we infpeét thofe covenants which relate to the deed 
of aflignment of Graham’s contraét, we find no ftipula- 
tion refpeéting a releafe of any fort The agreement is 
that he will receive the faid deed of affignment at 21,112 
dollars, towards the difcharge of the award, but he does 
not engage to give any releafe whatever. 


It is contended that upon the general principles of juf- 
tice and of law, Hepburn and Dundas had a right to the 
evidence of the payment they had made without exprefl- 
ly contracting for fuch evidence; and this is true, fo far 
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Hersvrwn & as to entitle them to a receipt forthe deed and power de- 
Dunpas __livered ; but neither the general principles of juftice, nor 
bas of law, give Hepburn and Dundas a right to infift upon 





AULD. any releafe as a previous condition. 

The cafe has been argued at bar, as if the condition 
of the tender of the deed of aflignment and power of 
attorney had been a releafe of all claims and demands, to 
be given at one and the fame time with the delivery of 
fuch deed and power, but this is not the cafe as prefented 
in the pleadings. According to the plea, Hepburn and 
Dundas required the delivery of the releafe as a condition 
precedent to their livery of the deed of aflignment. 

This demand feems not to have been countenanced by 
the contraét; and of confequence the tender was not 
fuch as it was incumbent on Hepburn and Dundas to have 
made, in order to entitle themielves to the money for which 
they have brought this fui. 

Judgment affirmed with cofts. 

MARINE INSURANCE COMPANY 
OF ALEXANDRIA, 
Vv. 
INSURANCE 
Co. OF . 
pvt ‘ JAMES YOUNG: 
Vv. 
Younc. | 
Ae 
Afamfe wilh Tu IS was an action brought in the circuit court 
not lie upon a 


policy of infur- Of the diftrit of Columbia, by James Young, againft 
ance under the the Marine Infurance Company of Alexandria, upon a policy 
oo age feal, of infurance on the brigantine Liberty at and from Anaca- 
contideration be Defla in Jamaica to a port in the United States. The de- 
averred. claration ftated, that “ James Young complained of the 
Quere, whether « Marine Infurance Company of Alexandria in cuffody, &c. 
Sa avgregate «of a plea, for that whereas,” &c. fetting forth the po- 
corporation can ,. . f “ I . f ? f th fid 

make an ex. Jicy inthe ufual form. « In witnefs whereof the prefident 


pros alumpiit, “ and dire€tors of the faid Marine Infurance Company of 
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« Alexandria, by William Hartfhorne their Prefident, Insurance 
« fubfcribed the fum affured, and caufed the common jeal, CO OF 
«and the atteftation of their fecretary, te be affixed to ALEX. 


« the faid prefents.” It then allegedthe property of the Yy fos 

veficl to be in the plaintiff, and that it was of the value onne. 

of 5000 dollars, the fum infured. That the faid Marine ; 
unlefs {pecially 


In{urance Company, in confideration of the premium, to juthorized by 

be paid by the plaintiff, “ did undertake and agree, by their ftatute? 

« policy aforefaid, fubfcribed by their prefident aforefaid, Whether an 

«¢ with the proper hand and name of the-faid prefident veneers - 

¢ thereto affixed, to affure the faid veffel, &c. at the faid againtt this 

* fum of 5000 dollars, againft the rifks {pecified in the company, in 

“ {aid policy.” That the plaintiff had paid the premium, their —— 

and that the veffel was totally loft, of which lofs the com- "5. the 

pany had notice; By means of which faid premifes the declaration 

“ faid Marine Infurance Company of Alexandria became lia- mut not be 

“ ble to pay to the faid plaintiff the faid fum of 5000 dol- —— 

« lars, and being {fo liable the faid Marine Infurance Com- ajone? 

“ pany, afterwards, to wit, on the fame day and year A verdié will 

“ aforefaid, at the county aforefaid, affumed upon themfelves, ®*t cure a mif- 

« and to the faid plaintiff then and there faithfully promi- “X¢ in the na- 

“ fed,” to pay him the faid fum of money when thereunto tion. 

afterwards required. A judgment in 

affumppt upon 

There was another count, ftating generally, that in dy bao 

confideration that the plaintiff would pay the premium adtion of cove 

of four per cent. upon the value of the veffel, the infu- »«#t en thefame 

rance company “ undertook and agreed” to infure, &c. at ae se 

the fum of 5000 dollars, againft fea rifks only, at and every affumpfit 

from Anacabeffa in Jamacia, &c. toa port in the United in the declara- 

States ; that he had paid the premium, and that the vef- einen he ta 

fel was ftranded and loft, of which the Infurance Com- ordfi sMbumapht. 

pany had notice; by means of which faid premifes the 

faid company became liable, &c. and fo being liable afiumed 

upon themfelves and promifed to pay, &c. Neverthelefs the 

faid defendants, not regarding their feveral promifes and 

undertakings aforefaid, but contriving, &c. refufed to pay, 

to the damage of the plaintiff 10,000 dollars. Plea non 

affumpferunt and iffue. Verdict for plaintiff on the firf 


count, and for defendant on the other count. 


Motion in an arreft of judgment; “ becaufe the firft 
“ count is in affumpfit upon a /ealed infirument fet forth 
“ in the faid count, as containing the contract whereupon 
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Ivsurance the action aforefaid is brought.” Judgment for the 


nen ae 





plaintiff; to reverfe which judgment the Infurance Com- 
pany obtainedsthe prefent writ of error; and the errors 
afligned were, 


1. That afflumpfit is brought upon a fealed con- 
* tract.” ' 


2. That the Marine Infurance Company of Alex- 
*‘ andria, being an aggregate corporation, is fued upon 
* aflumpfit, inftead of upon covenant.” 


3. “ That the judgment upon the verdict aforefaid 
* ought to have been arrefted.” 


4. ‘ That according to the act of incorporation, the 
*‘ action aforefaid, if maintainable at all, fhould have 
“‘been commenced and profecuted, againft William 
“* Hartfhorne, prefident of the Marine Infurance Com- 
« pany.” 


E. F. Lee and C. Lee, for plaintiffs in error. 
Simms and Swann, fot defendant. 
For the plaintiffs in error, it was faid, 


1ft. that the declaration ftates the policy to be under 
the common feal, and the law is clear that affumpfit will 
not lie upon a fealed inftrument. The aétion ought to 
have been covenant, and not cafe. The difference is, that 
when the fpecialty is only inducement to the promife, and 
a new confideration intervenes, affumpft will lie; but 
where the only contract, which is ftated as the caufe of 
liability of the defendant, is fully and entirely contained 
in the fpecialty, and no citcumftance is added but fuch as 
is provided for by the fpecialty, there it will not maintain 
a general indebitatus affumpfit, which is the prefent form of 
action. 


The declaration ftates that the Infurance Company by 
their policy, under the common feal, infured 5000 dollars 
on the brig, and that the veffel was loft, whereby the com- 
pany became liable, and, being fo liable, afflumed to pay. 
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This is the whole fubftance of the declaration. -. No new Insurance 
confideration is alleged. The whole ground of liability. co. oF 
: of the plaintiffs in error is their policy under their com-. ALEX. 
| mon feal. And in fuch a cafe the aétion 7. - = untiaal 
nant or debt. Marfball on infurance, 5y6. Park, 396. ¥ 
« The act of tech 6. a 1. c. 18. by which the " 

« two Infurance companies” (of England) *« were eredted, 

« ordered that they fhould have a common feal, by affix- 

« ing which all corporate bodies ratify and confirm their 

' «‘ contracts. Hence a policy made by either of thofe com- 

“ panies is a contract underfeal; and if the contract is 

« broken, the action muft be debt or covenant.”* 2. 

Term rep. 479. Fofter v. Allanfon, and the cafes there 

cited. In that cafe there was a new caufe of action and 

a feparate independent confideration. 


. Cro. Car. 343, Brett v. Read. 1 Bac.ab 164. Inthe 
" cafe of Baird and Brigs v. Blaigrove, in the court of ap- 
peals of Virginia, 1. Wa/b. rep. 170, there was a fubfequent 
; new confideration and parol agreement exprefsly proved, 
and upon that ground the court decided that affumpfit 
would lie. See 2. Calls. rep. 258. Taliaferro v. Robb. 
‘The cafe of Pelly v. Governor and company of the royal ex- 
change affurance, 1. Bur. 341. is an ation of covenant 
upon a policy ; fo is the cafe of Warfley v. Wood, 6. Term 
rep. 710. and Tarleton v. Staniforth, 5. Term rep. 695. 
affumpfit will not lie upon a fpecialty. 1. E/p. N. P. 95. 
a Doug. 6. Walker v. Witter. Cro. Fac. 213. Buckingham 
il v. Coftendine. 2. Strange 1027, 1028. Bulffrode v. Gil- 
" burn. Cro. Fac. 505. Bennus v. Guyldley. Cro. Fac. 598. 
> Dartnal v. Morgan. Cro. Car. 6. Holme v. Lucas. Cro. 
rl Car. 31. Fofter v. Smith. Cro. Eliz. 242. Reade v. Fobn- 
as fon. 1 Roll. ab. 8. Hutt. 34. Green v. Harrington. Cre, 
Eliz. 283. Pyers v. Turner. 
of 
- If this aétion is fuftainable in law, then the rule re- 
n quiring a plaintiff to ftate in his declaration his caufe of 
of action will be ufelefs. The reafon of that rule is, to 
afcertain whether the contract is under feal or not, Buller, 
N. P. 128. And if the judgment of the court below is 
y * By the rr. G. 1. ¢. 20. §. 43. which recites the inconveniences refult- 
Ts ing from the necefflity of the policies of thefe two companies being under 
n- feal, by veafon of their being corporate bodies, they are authorized te 
¥. plead generally nil debent; and to give the fpecial matter in evidence, &c. 
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correct, an action of aflumpfit may be maintained upon 
a bond or any other fealed inftrument. The notice ftated 
in the declaration, is what the plaintiff below was bound 
to give, becaufe the company were not liable, by their 
covenant to pay, until proof of the lofs was produced, 
and adjuftment thereof made. This is only one of the 
facts neceflary to produce a liability under the covenant 
itfelf, and not any new confideration, nor is it ftated as 
fuch in the declaration. The declaration does not fay * in 
‘* confideration whereof,” but fimply, ‘* /o being liable,” af- 
fumed to pay; fo that the affumpfit alleged, is nothing 
more than the very agreement contained in the policy. 


2d. An aétion of affumpfit, upon an exprefs contract, 
will not lie againft an aggregate corporation. 


They can do no valid act but by their common feal, 
by which alone the union of the wills of the feveral mem- 
bers can be teftified; and the affixing of the feal makes 
it a covenant. Perhaps an exception to this rule might 
be made by the act which creates fuch an aggregate body 
politic; but here is no fuch exception made as will apply 
to the prefent cafe. Marfball on infurance 596. 


3d. If any action is maintainable upon this policy, it 
ought to have been brought and profecuted againft the 
prefident of the company and not againft the body poli- 


tic.* 


The words of the a&t, which incorporates the compa- 
ny (ads of affembly of Virginia, 1797, ¢- 20, §.9, and 11) 
are, “ That all policies fhall be /igned by the prefident, or 
‘¢ in cafe of his inability to attend, by the prefident pro 
‘* tempore, and counter-figned by the fecretary.” 4. 11. 
s¢ That in cafe any a¢tion fhall be profecuted upon any 
* policy fo fubfcribed, the fame fhall be drought againtft 


* The capias ad. refp. im this cafe was againft “ William Hart/borne, 
* prefident of the Marine Infurance Company of Alexandria.” 


The declaration was againft the company in their corporate name. 

This form of proceeding, by the better opinion, feemed to be correé. 

By the form of proceedings in Virginia, which arc in fome refpecds 
fimilar to thofe in the kings bench in England the capias is not confi- 
dered as any part of the record of the action, which is fuppofed to com- 
mence upon the filing of the bill, or declaration. 
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“ « the prefilent fubfcribing the fame, or his fucceffor in of- Insurance 
d « fice; and all recoveries hfd in fuch aétion or actions C®°- OF 
d ss fhall be conclufive om the company, fo far as to render the ALEX. 
ry s¢ {tock of the company liable, and no further.” Y ba 
’ OUNG. 
™ Although the fixth fe€tion of the fame a& enables the " 
a company to fue and be fued by their corporate name, 
” et as the fubfequent fe€tions prefcribe the manner of ma- 
t. Ling policies, and the mode of proceeding in aétions upon 
them, the latter fe€tions muft be confidered as fo far re- 
8 ftricting the general expreflions of the former. General 
words in one claufe of a ftatute may be reftrained by par- 
+ ticular words in a fubfequent claule of the fame ftatute, 
and the whole ought to be fo conftrued, that, if it can be 
prevented, no claufe, fentence, or word fhall be fuperflu- 
1 ous, void, or infignificant. 4. Bac. ab. 645. 
+] 
om The declaration is bad in ftating the body politic to be 
* in cuftody of the marfbal. 1. Bac. ab. 507. 
nd 4th. If it thould be faid, that this declaration is good 
4 after verdict; the anfwer is, that the verdiét will not 
cure a declaration, which fhows that the plaintiff is enti- 
‘ tled only toan aétion of a different nature. The title is 
ba not defectively fet forth, becaufe every fact is ftated which 
~ fhows that the plaintiff is entitled to an action of covenant. 
- A miftake in the nature of the action is not cured by the 
ftatute of jeofails. In all the cafes before cited, the quef- 
a tion as to the form of action came on upon motion in ar- 


reft of judgment, and it is not even hinted that the error 
t) wascured by verdict. 2. Term Rep. 479. Fofter v. Allan- 
fons 1. Wafbington’s Rep. 170. Baird v. Blaigrove. 


No affumpfit can be prefumed, after verdict, to have 
| been proved on the trial, but chat which is alleged in the 
, declaration. 1 Term Rep. 141. Spieres v. Parker. 


r A verdiét will not aid a cafe where the gi/ of the a€tion 

is omitted. Cowper, 825. Avery v. Hoole. Nor does the 
a claufe of the Virginia ftatute of jeofails, which ftates that 
Gs a verdiét fhall cure the omiffion of the averment of any 
nfie matter without proving which, the jury ought not to have 
mn given fuch a verdiét, extend to a cafe where the declara- 


tion omits to ftate the ground of the aflumpfit. 2. Wa/b. 
U2 
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rep. 187. Winfton v. Francifco, t Call's rep. 98, 101, 102. 
Chichefter v. Vafs. 4. Bur. 2455. Doug. 654. (679.) 
Rufbtow v. Afpinal. A recovery in this a€tion would be 
no bar to recovery in an action of covenant for the fame 
lofs. 1 Call 102. Chichefter v. Vafs. 4 Bac. ab. 14. Gro. 
Car. 6. Holmev. Lucas. 


For the defendant in error it was contended, 
ift. That this policy is-not a fpecialty. 


adly. If it is a fpecialty, yet there was a fubfequent 
affumpfit upon a new confideration. 


3dly. That if it be a fpecialty, and no new promife fufh- 
cient to fupport an action of afumpft, yet the declaration 
is a good decleration in covenant, efpecially after verdict. 


1ft. The declaration does not declare on this policy as 
upon a deed. It does not fay that the company cove- 
nanted by their deed : but only that Young did, by a policy 
of infurance fubferibed and attefted as herein after mentioned, 
make infurance and caufe himfelf to be infured, loft, or 
not loft, &c. upon the body, &c. of the brigantine Liber- 
ty, &c. And fo they, the aflurers, were contented, and 
did thereby promife and bind themfelves to the affured for 
the true performance of the premifes, confefling them- 
felves paid the confideration, &c. In witnefs whereof 
the prefident and directors of the faid marine infurance 
company of Alexandria, by William Hartfhorne their pre- 
fident, /ubfcribed the fum affered, and caufed the common 
feal and the atteftation of their fecretary to be affixed to the 
faid prefents in the town of Alexandria, on the faid 17th 
day of December 1800. The plaintiff then avers, that in 
confideration of the premium, &c. they did undertake and 
agree by their policy aforefaid, fub/cribed by their prefident 
aforefaid, with the proper hand and name of the faid prefi- 
dent thereto affixed, to affure the faid veffel, at the fum of 
50co dollars, &c. There is no profert of the policy, as 
ofadeed. In fact, it isnot adeed. To make it a deed, 
it muft be fealed with the intent to make a deed, which 
would be contrary to their aét of incorporation. The com- 
pany had no power to make a policy under feal. The act 
prefcribes the mode by which they fhall make policies; 
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which is only by the /gning of the prefident and counter- Insurances 
figning by the fecretary. Although there are not negative co. oF 
words by which other modes are exprefsly prohibited, yet AL®x- 
the faying that a thing fhall be done in ome manner isan ‘| % 
implied negative of all others. The prefident and three _YOUNS- 
of the directors are empowered by the aét to make infu- repens f 
rance, but the policies muit be certified in a certain man- 

ner. They have no right to bind the company by a po- 

licy under feal. They have no right to ufe the common 

feal for any purpofe, unlefs particularly empowered by the 
conftitution or bye-lawsof the company _ If the company 

have improperly put a feal to the inftrument, which the 

act of incorporation intended fhould be a_ fmple contract, 

and not a {pecialty, it is their own aét, and they have no 

right to complain. But fhall it be permitted for the Ma- 

rine Infurance Company to fay, that by their own act, 
contrary to law, they have deceived the plaintiff below, 

and therefore, he fhall not recover in this form of a€tion ? 

After having defeated him in this action, and driven him 

to bring an aétion of covenant, what will prevent their 

turning round and faying, that this policy is not a {peci- 

alty? The company had no power to make a policy under 

feal, or if they had, the feal has been affixed by perfons 

having no authority from the company, or perhaps by 

miftake. The objection does not go to the merits of the 

caufe. If there was an error, it was beneficial to the 
company, in as much as it was a relinquifhment of ftrict 

right on the part of the plaintiff below, and enabled the 
company to make their defence with much lefs rifk, as it 

enabled them to give in evidence, on the plea of non a/- 

fumpfit, thofe fa&ts which muft haye been {pecially pleaded 

to an action of covenant. The intention of the legifla- 

ture in prefcribing the mode of making policies, evidently 

was, that they fhould not be {pecialties, but only fimple 
contracts, fo as to avoid the neceflity of f{pecial pleading. 

If the principle be correct, that the company cannot make 

a policy but under feal, the confequence will be extremely 
mifchievous to their interefts. ‘They will be always in- 

volved in the intricacies of f{pecial pleading, and the me- 

rits of the cafe will be often loft in the fubtlety of legal 
diftinétions. 


Who has the power of ufing the common feal? Not 
the prefident alone, nor any number of the directors, but 





_ 
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Insurance the company only. But the declaration does not ftate this 


to be the feal of the company, but the feal of the fecretary ; 
the words are, ** hav- caufed the common feal and attef- 
“ tation of the fecretary to be afhxed.” 


eS 2 





2d. But if the policy is a fpecialty, yet there is a fuf- 
ficient affumpft alleged in the declaration to fupport this 
action. 


The action does not depend only upon the faéts fet 
forth in the policy. The declaration ftates other facts, 
fuch as the notice to the company, the proof of the lofs, 
and an exprefs affumpfit to pay. Thefe are confiderations 
abundantly fufficient to fupport the action. If the plain- 
tiff has two remedies he may take which he pleafes. A 
judgment in this cafe would be a bar to an action upon 
the covenant. * : 


It isa ftrange pofition that affumpfit will not lie in any 
cafe againft an aggregate body politic, upon an expreis 
contract. Such a corporation cannot aét in any cafe but 
by the intervention of agents. But by thofe, it may con- 
traét debts by fimple contract, as well as by fpeciality. 
The Eaft India company have their agents all over the 
world, and there never was a queftion, whether fuch 
agents could make promifes binding on the company“ pur- 
fuant to powers given by the company, for that purpofe, 
By what law are the banks authorifed to bind themfelves 
by promiffory notes? Yet the gentlemen will not fa 
that they are not liable upon their notes. 3 P. Williams, 
Alo, Rex v. Bigg. 1 Strange, 18.8.C. 2. Burr. 1216, 
Edie v. E. I. Company. Where the fpecialty is only in- 
. ducement to the action, and upon fads growing out of the 
{pecialty an afiumpfit is made, the aétion of afump/fit willlie. 
2. Term rep. 483. Moravia v. Levy. The declaration ftates 
the policy, the failing of the veffel, the lofs, noticeto the in- 
furers, and thereupon an expre/s affumpfit to pay the fum of 
500 dollars. Thefe new faéts bring the cafe within the 
reafon of the decifion in the cafe of Moravia v. Levy. Af- 


* The court faid there could be no doubt of that; if the dcclaratian 
fufiiciently fhowed it to be the fame caufe of action. 
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ter verdi&t, every affumpfit alleged in the declaration is to Insurance, 


be taken as an expre/s afflumpifit. * 


3d. But if this policy is to be confidered as a fpecial- 
ty, and there is no new confideration fufficient to fupport 
the afumpfit, yet this 1s a good declaration in covenant. 


It ftates the policy, and the facts which conftitute a 
breach of the agreement and create a liability on the de- 
fendants below. That part which ftates an affumpft may 
be rejected as furpluffage, and the refidue will make a 
good declaration in covenant. The want of profert is 
cured by the verdi&t. 2 Wilfon 362. ( Quere ) Nor will the 
iffue of non aflumpfit, render the judgment erroneous. It 
has been held that in an aétion of aflumpfit, and sot guilty 
pleaded and iffue, the judgment may be entered, for it is 
only mifpleading, and the real merits may as well be tried 
on that iffue ason any other. 4 Bac. ab. 84. 


It is not neceffary that the a€tion fhould be profecuted 
againft the prefident of the company. It could not be the 
intention of the legiflature, that the private property of 
the prefident fhould be liable to fatisfy a judgment upon a 
policy made on account of the company, and that he fhould 
be left to get his money back again from the company. By 
the a€t of incorporation, the joint {tock only is liable. The 
expreffions of the aét warrant the praétice in this cafe, of 
bringing the capias only againft the prefident, and then 
declaring againft the company ; for it only fays, that the 
action fhall be drought againft the prefident, and not that 
it thall be profecuted againft him to final judgment. ‘The 
intention of the aét could only be to compel an appear- 
ance, and to give the prefident the power of entering an 
appearance in the name of the company. The aét fays 
that all fuch recoveries fhall be conclufive on the compa- 
ny, fo far, as to render the joint ftock liable, and no tur- 
ther. 


The fixth fection of the act renders the company liable 
to actions in their corporate name ; and as the writ is no 
part of the record, and the company have appeared and 
pleaded, it is now too late for them to allege this for error. 


* This was admitted by the Chief Juftice 
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Insurance They ought not to be permitted to take the chance of a 
co. OF trial, and wher the merits have been found againft them, 


ALEX. come forward and fay, they are not the proper perfons 
on againft whom the fuit ought to have been brought. 
Youns. 
ee 


In reply, it was faid, that the policy is in the ufual 
form ; a form which is generally ufed, whether the policy 
be under feal or not: and therefore no argument can be 
drawn from the peculiar expreflions of the inftrument. 
The declaration ftates it to be under the common feal, 
which is a technical name for the feal of a corporation, 
The aét which creates this company has no negative 
‘words by which they are forbidden to make policies un- 
der feal if they think proper. The claufe which autho- 
rizes them to make a policy by the fignature of the prefi- 
dent, without the common feal, was introduced for their 
benefit, fo as to enable them to defend actions without the 
neceflity of that fpecial pleading which often attends ac- 
tions of covenant. The general maxim of law is that 
every one may wave a provifion introduced for his benefit. 


The aét of incorporation fays, that when any a¢tion 
thall be profecuted upon fuch policy, the fame /ball be 
brought againft the prefident who fubfcribed the fame, or 
his fucceflor in office, and all recoveries in fuch a€tions 
fhall be conclufive on the company. Not only the capias 
muft be againft the prefident, but the declaration and 
judgment. How the judgment is to be fatisfied is not for 
us now to determine, nor is it important. The mode of 
recovery prefcribed by the law mutt be purfued. 


March 1ft 1803. The Court reverfed the judgment, and 
ordered it to be arrefted, becaufe the aétion isa fpecial ac- 
tion upon the cafe on the policy, and the declaration fhows 
that the policy is a /pecialty. 


The court feemed to be of opinion that an aétion of 


covenant would lic upon it again{ft the company in their 
corporate name. 
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ABERCROMBIE v. DUPUIS AND ANOTHER. 4®#®ckoms 


BIB 
Ve 
Dupuis & 
ANOTHER. 
Frror to a judgment of the circuit court for ——|—_ 
the diftri€t of Georgia. The plaintiffs below (or petition- ‘To give jurif- 
ers as they are called in the record) * aver, that they do diction to the 
« feverally refide without the limits of the diffrié? of Geor- courts of the 
“ gia aforefaid, to wit, in the ftate of Kentucky, there- the pleadings 
“‘ fore they have the right to commence their faid a€tion mutt exprefsly 
« in this honorable court, &c.”* The defendant is called #éte the parties 


« Charles Abercrombie, of the difri@ of Georgia, quire. yt a eri 
or that one of 
It was afligned for error that the circuit court had not them is an 
jurifdiction of the caufe, becaufe it does not appear up- 1 Acted 
on the record that either of the parties is an alien, nor fay that they 
that the parties are citizens of different ftates. And for refide in differ- 


this error the judgment was reverfed without argument. «at tates. 


The court faid that the queftion had been decided af- 
ter full argument in the cafe of Bingham v. Cabot, 3 Dal. 
383, and they did not think proper to over-rule that cafe. 


The chief juftice faid, he did not know how his opinion 
might be, if the queftion were a new one. 


qs 





LINDO v. GARDNER. 


Linpv 
2. 
GARDNER. 





ee 
Tuts was an action of debt brought by the ad- peés will not 
miniftrators of Archibald Gardner againft Abraham Lin- lie, in Mary- 
do, upon a promiffory note, in the circuit court of the /2%¢ upon 


difttit of Columbia, fitting in Wafhington. The aé Soca Weather 


of conmgrefs refpecting the diftri€t of Columbia had the ftatute of 
adopted the laws of Maryland, as the law of this part of limitations can 
the diftrict. In Maryland the ftatute of 3 & 4 Anne, c. ——— A 
g, reipecting promiffory notes, had been « introduced, ufed pif debet? 
‘and practifed by the courts of law,” and thereby, and 


* This averment follows immediately after the ad damnum, at the fost 
of the declaration. 
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by virtue of the declaration of rights, fection 3d, it be- 
came the law of the land; and the courts of Maryland, 
in their conftruction of that ftatute, have always refpect- 
ed the adjudications of the Englifh courts. In the court 
below there was a verdiét and judgment for the plaintiffs ; 
to reverfe which judgment the defendant fued out the 
prefent writ of error. *. 


The declaration is “ of a plea that he render to them 
« 336 dollars, 97 cents, money of accompt of the United 
« States of America, for that the defendant on the sth 
* of October 1795, at, &c. by his certain note in writ- 
ing of that date, fubfcribed with his proper manufcrip- 
‘* tion, and now here fhewn to the court, acknowledged 
«¢ himfelf to owe to Archibald Gardner the faid fum of 
*¢ 336 dollars and g7 cents, which the faid defendant 
“¢ promifed to pay the faid Gardner, and to the order of 
‘ the faid Gardner, at fixty days after the date of the faid 
“€ note in writing, it being in confideration of value received.” 
It then avers the non-payment, &c. and makes a profert 
of the letters of adminiftration which are averred to be 
“ in due form.” The defendant in the court below pleaded 
nil debet ; and after verdict againft him, moved in arreft 
of judgment, becaufe, 


1. An aétion of debt cannot be maintained upon the 
promiffory note fet forth in the declaration. 


2. It does not appear that the plaintiffs had obtained 
fuch letters of adminiftration, as to entitle them to main- 
tain an ation upon the faid note. 


3- The declaration is in the debet and detinet, and ought 
to be in the detinet only. * 


There was alfo a bill of exceptions ftating the refufal of 
the court to fuffer the defendant to give the ftatute of limi- 
tations in evidence on the plea of mil debet. 


The note was in thefe words, “ Philadelphia, Odte- 
“ber 5, 1795. At fixty days, I promife to pay to the or- 


* The capias, which, in Maryland, is confidered as part of the record, 
was in the detinet only. The declaration was in neither the debet nor detinet, 
having omitted thofe words altogether. 
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der of Mr. Archibald Gardner, three hundred and thirty Lixpe 
fix 9%. dollars, value received.” A. Lindo. pe - 
ARDNER. 


Peacock, for plaintiff in error, was about to produce —yo 
authorities on the firft point, when he was fto 
Lhafe, juftice, who faid, thatan eion of debt will not he 
in Maryland upon a promiffory note. 


No oppofition being made on the part of the defendant 
an error, judgment was afterwards reverfed without angu- 
ment.t 
































HODGSON w. DEXTER. 


"Tens was an action of covenant brought by Hopcsor 
Jofeph Hodgfon againft Samuel Dexter, late fecretary at v. 
war, for not keeping in good repair, and for notdelivering Dexter. 
up in like good repair at the end of the term, certain pre- ——-~y~—— 
mifes which had been leafed by the plaintiff to the de- - ~~ agent 
fendant, for the purpofe of offices for the war department 5 Font. contrade 


the buildings having been deftroyed by fire during the ing for the ufe 


term. of government, 
is not perforally 
? liable, alth 
The leafe was in thefe words. rm pecs 
under dis Seal. 


« This indenture, made the 14th day of Auguft, in the Quere. What 
« year of our Lord one thoufand eight hundred, between peapaghe we 
« Jofeph Hodgfon of the city of Wafhington and terri- God; and what 
«tory of Columbia, of the one part, and Samuel Dexter inevitable cafe- 
of the fame place, /ecrefary of war, of the other part, “7° 
« witnefleth, that the faid Jofeph Hodgfon, for and_in 
« confideration of the fum of four hundred dollars, cur- 
«¢ rent money of the United States, to him in hand paid 
« by the /aid Samuel Dexter, at or before the fealing and 
« delivery of thefe prefents, the receipt whereof is hereby 
« acknowledged, hath demifed, granted, and to farm let, 
«s and by thefe prefents, doth demife, grant, and to farm 
« let, to the /aid Samuel Dexter and his fucceffors, all that 
« the three ftory mefluage or tenement, eretted and built 


+ Ses Note B. in the Appendix. 
X2 
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‘ on part of lot number 14 in fquare number 75, ‘fituate 
“ on the Pennfylvania avenue in the city of Wafhington 
‘“s aforefaid, together with the back ground and improve- 
** ments; running from the faid meffuage (fronting 26 
‘* feet) in parallel lines down te lot number 12, on faid 
«* fquare, being the premifes next adjoining the -mefluage 
‘‘ or tenement now in -the occupation of Mr. Jonathan 
‘¢ Jackfon, with the improvements and appurtenances 


- thereto belonging, or appertaining, to have and to hold 
-« the faid demifed premmfes unto him, the /aid Samuel 


“« Dexter and his fucceffors, from the day of the date hereof, 
“ for and during, and unto the full end and term of eight 
‘¢ calendar months from thence next enfuing and fully to 
‘* be complete andended. And the faid Jofeph Hodgfon 
‘< for himfelf, his heirs, executors, adminiftrators and af- 
“¢ figns, doth hereby ‘covenant, promife and agree to and 
« with the /aid Samuel Dexter and his fucceffors, that he, 
“ the faid Samuel Dexter and his fucceffors, fhall and may 
‘* peaceably and quietly have, hold, ufe, occupy, poflefs 
“‘ and enjoy the above demifed premifes for. and during 
“ the term granted thereof, without the let, fuit, trouble, 
*¢ moleftation or eviction of him, the faid Jofeph Hodgfon, 
‘¢ or his heirs or afligns, or of any other perfon or perfons 
‘* whatfoever lawfully claiming or to claim by, from, un- 
‘¢ der, orin truft for him or them. And the /aid Samuel 
© Dexter for himfelf and his /ucceffors, doth hereby cove- 
‘‘ nant, promife and agree to and with the faid Jofeph 
‘“¢ Hodgfon, his heirs and afligns, that he the /aid Samuel 
“ Dexter and his fucceffors, fhall and will at all-times during 
‘¢ the faid term, keep, or caufe to be kept, in good and fuf- 
“ ficient repair, the faid demifed premifes, inevitable cafu- 
“¢ alties and ordinary decay excepted ; and the fame, fo well 
«¢ and fufliciently kept in repair, fhall and will at the end 
‘¢ of the faid term, yield and furrender up tohim the faid 
‘* Jofeph Hodgfon, his heirs and afligns. .In witnefs 
«« whereof, the /aid parties have hereunto interchangeably 
«‘ fet their hands and feals, the day and year firft above 
“< written. 
SaMvuEL Dexter, Seal. 
JoszrH Hopcson, Seal. 


« Signed, fealed and delivered 
‘sin the prefence of 
“ Fobn Goulding, ? 


6 §. Lewis, jun.” 
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The declaration contained. two counts. The firft al- 
leged the breach, thus, « but hath broken the fame in this, 
“to wit, that during the faid term of eight calendar 
« months,-he did not, keep or caufe to be kept the faid de- 
« mifed premifes in good and fufficient repair, inevitable 
«,cafualties and. ordinary decay excepted; and that he 
“hath not, at the end of the faid term, yielded and fur- 
«, rendered up tothe plaintiff, the fame, fo well and fuf- 
“ ficiently. kept in repair.” The. fecond count alleged, 
that the defendant hath not obferved and kept his cove- 
nant aforefaid, in this, to wit,, that he did not keep or 
« caufe to be kept, the faid demifed premifes in good and. 
‘“« fuficient repair, inevitable cafualties and ordinary decay 
“ excepted, but that the fame, by an evitable cafualty, to 
“ wit, by fre, were deftroyed, confumed and burnt, during 
“ the tid term, of eight calendar months, to wit, on or 
“« about the eighth day of November 1800, and that the 
« faid fire, and evitable cafualty, was occafioned and took 
* place from, negligence, and from the aét or aéts of one 
“« or more evil difpofed perfons.” « Aad after the faid fire, 
“ and after the expiration of the faid term, the faid defen- 
« dant did not,fo yield and furrender up the faid premifes 
“according, to the tenor and effect of his faid covenant.” 
—To. the plaintiff’s damage 10,000 dollars, 


.- The defendant, after oyer, pleaded in bar, 1ft. “« That 
“ before the expiration of the faid term of eight calendar 
«¢ months in, the faid writing mentioned, viz. on the 8th 
“of November 1800, the faid demifed premifes, again/? 
“ the will, and. without, the negligence, or other default of Lin 
“ the faid. Dexter, were burned and confumed by fire happening 
“6 from fame caufe to the faid Dexter then and yet wholly un- 
“ known, - And the faid Dexter further faith, that faving 
“ and excepting only the damage occafioned by the fame 
“ burning and confuming, he, the faid Dexter, hath, at 
« all times, during the faid term of eight calendar months, 
“ kept, and caufed to be kept, in good and fufficient re- 
“ pair,the faid demifed premifes; and that he hath, at 
“ the end of the faid term, yielded and furrendered up to 
“ the plaintiff the faid demiied premifes, fo well and fuf- 
“ficiently kept in repair, faving, and excepting only the 
‘damage occafioned by the burning and confuming 
“ aforefaid, and this the faid Dexter is ready to veri- 









































Hopcson 
Vv. 
DEXTER« 










































Eee ay es es ae 


vet 


er 


eR 
— : — Wes 


—S- +-e = 


A AINSI CAI 
. SS oe Ss SE 


——a 


348 SUPREME ‘COURT U: S. 
To this plea, there was a general demurrer, atid joinder. 
To the , third, and fifth pleas, there were faces in 





Sy fuirte plea ‘was as follows, © that on the 15th 


se of May “pes the pretiton of the United States, for the 
“time then- being, m purfeance of authority given to 
« him by law, did order and direét the various offices be- 
® longing to the feveral executive departments of the Uni- 

“ted States, of which, the department of war then was, 
“and yet is, one, to be removed to the city of Wafhing- 
* ton on the firft day of June, then next enfuing ; and 
« that in obedience to the fame order and direction, the 
« various offices of the de t of war aforefaid were 
« removed to the faid — mene of Wathington on the faid firft 
day of June, and that t it became proper and ne= 
* ceflary, that a fuitable Deilding fhould be hired, it 
*¢ whrich, the faid offices of the faid department of wat 
* might be holden and kept, and for this purpofe, and forno 
* other purpof¢ whatever; the building, mentioned im the 
« indenture aforefaid, was, by the faid indenture, leafed 
‘ to the faid Dexter ; and that, at the time of executing 
« the writing aforefaid, he was fecretary of the department 
«¢ of war, and in that capacity did make and execute the 
«¢ fame, and that before the expiration of the faid term of 
«‘ eight calendar months, viz. on the ift day of January 
«¢ 180i, he, the faid Dexter, at Wafhington aforefaid, re- 
«* figned the office of fecretary of the department of war, 
«and from and after that time, ceafed to hold the fame 
“¢ office, and until this time, he hath never holden the fame; 
‘¢-and further, that on the fifth day of March, in the year 
<¢ Jaft mentioned, Henry Dearborn, efquire, was there du- 
“ly appointed and commifhioned as fecretary of the de- 
“ partment of war, and then and there accepted of the 
** fame office, and hath ever fince held the fame ; and he, 
s* the faid Dearborn, now is, and ever fince his aeceptanct 
* of the faid office of fecretary of war as aforefaid, hath 
« been the lawful /weceffor of him, the faid Dexter, in the 
¢¢ {aid office ; and this, the faid Dexter is ready to veri- 
“ fy,” &c. 


To which plea, the plaintiff replied, “ protefting that 
« the faid Dexter did not, in his capacity of fecretary of 
«war, fign, feal, execute and deliver the indenture of 
“ leafe aforefaid exhibited, yet, by way of replication, he 
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« faith, that although 
« ¢ary of war on the rft day of January 180s, and that on ” 

« the sth day of March, in the fame year, a certain Henry , Dexter. 

« Dearborn became his fucceffor, duly appointed fecretary “ye” 







the faid Dexter ceafed to be fecre- Heposon 








‘of the department of war, and ftill remains fuch, yet 
that the fe and premifes, im the léafe aforefaid men- 
s tioned, were burnt down and confumed by fire arifing 


'« from within the fame, from the negligence or default, 


« not of the faid Dexter, but of fome perfon unknown, 
« during the term aforefaid, viz. on the 8th of November 
« 1800, while the faid Dexter was fecretary of war, and 
 whilit he had poffeffion of the faid premifes, and béfore 
« the appointment of the faid Dearborn ; and that neither 
“ the faid Dexter, nor any other perfon, hath, during the 
“ continuance of the faid leafe, or at any time, built-up 
“ and repaired the faid premifes ; and this, the faid Hodg? 
“ fon is ready to verify,” &c. 


_ ‘To this replication, there was a generat demurrer and 
joinder. 


The 6th plea was, “ that on the 15th day of May 1800, 
“the prefident of the United States, for the time then 
“ being, in purfuance of authority given to him by law,” 
ordered the executive offices to be removed to Wafhington, 
&c. as ftated in the fourth plea, “ and that it became 
“ proper and neceffary that a fuitable building thould be 
** hired in which the feveral offices of the department of 
« war aforefaid might be holden and kept, and’ that 
“ thefe purpofes, and for no other purpofe whatever,” the 
buildings &c. “ were by the faid indenture leafed to the 
“ faid Dexter by the fad Hodgfon s and that at the time 
« when the faid Dexter executed the indenture aforefaid, 
“< he was fecretary of the faid department of war ; and this 
“ he is ready to verify,” &c. 


To this there was a general demurrer and joinder. 
Upon thefe demurrers the judgment below was againft 


the plaintiff, who thereupon fued out the prefent writ of 
error. 


Martin, attorney general of Maryland, and Key, for plain- 
tiff in error. 
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Dexter, and Mafen, attorney of United: mantage the 
ey ee 


a try made, three points. 


rf. That the defendant is individually and perfonally 
liable and bound to. the performance of the covenant in: 
the indenture contained, by him executed, and on which 
the fuit is brought. 


ad. That the defendant’s firft plea is bad in law, is ar- 
gumentative, and does not put in iffue matters competent 
to bar the plaintiff ’s aétion. 


ad. That the defendant’s fourth plea is bad in fubftance, 
~; noibar, and wants form. 


1ft. The fixth plea and demurrer are calculated to bring 
into view the queftion whether the defendant has bound 
himfelf perfonally to the performance of the covenant. 


Although'a public agent is not generally liable for con- 
traéts made by him in that capacity; ftill he. is capable of 
binding him/e/f as well as: his. government, by ufing - 
words for that purpofe. 


- This cafe is not of importance from any general prin- 
dipiee which it will eftablith. | The decifion muft depend 
upon the expreflions and operation of the indenture of 
leafe. 


- Thedefendant has ufed ftrong obligatory expreflions, 
of plain: unequivocal import. . * And ‘the faid Samuel 
« Dexter for sim/elf, and his fucceffors, doth hereby cove- 
“* nant, promife and agree to. and’ with. the faid Jofeph 
«¢ Hodgfon his heirs and affigns.” To weaken the force of 
thefe,expreflions it is faid, that he only intended to bind 
himfelf in his official charaéter as fecretary at war, firft, 
beeaufe he-isftyled-in, the premifes, /ecretary at war 5 2dly. 
becaufe the term /ueceffors is ufed throughout the inftru- 
ment; 3dly, becaufe the words « /aid Samuel Dexter,” 
and * faid parties have hereunto fet their hands and feals,” 
refer to Sarauel Dexter in the official character-in which 
he is firft named in the premifes. 
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> aft: “As'to'the ftyling him, fecretary at’ War, in the Hoveso® 


premifes, it is only a defcription of the perfon, defignatid 
perfone. per “Paar: 


‘{ Dexrert 


ul a genet 


It is the office of the premifes to identify the,contract- 
ing parties, and it is moft common to ufe arty Honourable 
title which they may enjoy. It is not in the preamble 
that we are to look for the force of the expreflionss of the 
covenant, but ‘in the covenant itfelf. It is a rule of con 
ftruction that when obligatory words, of plain unequivocal 
meaning, are ufed, you can not refort to other parts of 
the inftrument to contradi& them. But when equivocal 
or doubtful words are ufed, you may. A party ufine 
expreflions that legally bind him, is eftopped to fay he'di 
not intend to be bound in his individual capacity. ‘ 

The word “ him/felf” is to be taken feparately from the 
words ‘ his fucceffors,” and each is to be applied to the 
obligatory words of the covenant ; reddenda fingula fingulis. 
The faid Samuel Dexter covenants for himfelf, and for his 
fucceflors He covenants that Ae will furrender the pre- 
mifes in good repair;-and if he does not fo ‘furrender 
them, he covenants that they, his fucceffors, will. Words 
can not be ftronger than thofe which he has ufed. 


adly. As to the word « fucceffors.” Mr. Dexter can 
have no fucceffors, in the legal fenfe of the word. It is 
true that Mr. Dearborn filled the office poferior to Mr. 
Dexter, and hence, in point of time, fucceded him, and 
was in that fenfe, his fucceffor ; but he is not his fucceffor 
in any known legal fenfe of the word. There is no ‘le- 
gal connexion between them. Mr. Dexter was not com- 
petent to bind his fucceflor in any manner. He was not 
a corporation fole; and there is no law of the United 
States which authorizes him to bind his fucceffor. The 
word, * fucceffors,” has no operation whatever. Mr. 
Dearborn was not obliged to occupy the houfe, nor would 
an action have been’maintainable againft him for the rent. 
If he had been difturbed in the poffeffion, he could have 
had no aétion upon the covenant; if he had been oufted, 
he could not have fupported-an ejeétment. Even if Mr. 
Dexter had been a corporation fole, his fucceffors would 
-not be bound. No chattel can be limited to the fuecef- 
fors of a corporation ‘fole -but’it will go ta the executor, 
and not to the fucceflor. 
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Hevesos _ If thefe obfervations are corre, then the word “ fuc- ¢ 
v. s* ceflors,” is furpluflage, and the leafe enured to Mr, Ne 
Dexter. Dexter in his individual capacity ; but this point will be b 
refumed. ; 

diy. As to the words * faid Samucl Dexter,” and N 

«s {aid parties have hereunto fet their hands and feals;” b 

can have ne operation to let in Mr. Dexter's official , 

charaéter. Either he bound himéelf in his official capa C 

city, or as an individual. . 

Nothing can be inferred from the word ** faid,” but h 

that it related to him in one capacity or the ether; and Ge 


in which, is the very queftion before the court. 
Let us now examine this inftrument upon principle. in 


1ft. With reference to the perfon executing it. adly. 
as to the legal operation of its expreflions. 


All agents, adting as fuch, for avowed principals, only 
bind their principals ; but it muft be admitted that they i 
are competent to bind them/elwes, as well as their princi- sg 
pals, if they ufe apt and adequate words, r 
Government can not carry on its operations but through N 
agents, who are diftinguifhed as its officers. I admit that am 
an officer of government, contraéting as fuch, for govern- P 
ment, is not perfonally liable. The law neither creates “ 
nor implies any liability on the officer ; but he may make sy 
himfelf individually liable dy dis expre/s promife and contra. o! 
1. Term rep. 181. Macheath v. Haldimand. There is b 
nothing then in the character of fecretary of war, that tt 
prevents him from ufing words that will render him li- 
able. This leads to the fcond que/tion, which is whether ; 
he Aas ufed fuch words. . 
This leafe is for eight months; but if for eight years, 
the fame law muft govern its conftruétior. I hold it an \s 
undeniable pofition that Mr. Dexter wal idot coh.petent' to ’ 
bind his fucceffors in office. If he could not, then the Pp 
leafe muft have fome operation. It can not be intended 
to be a void leafe. If not void, then it enures te Mr. 3 


Dexter and his executors. If it cnures to them, they 
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enly are liable on the covenant, that is, he in his life-time, Hopcson 


and they after him. A much ftronger cafe exifts in the 


books. A bifhop is a corporation fole; he has /ucceffors Dexter. 


technically fpeaking. Here then is a perfon who has a 
double capacity, competent to contract in either. So had 
Mr. Dexter. But, fay the books, if aleafe be madetoa 
bifhop and his /uccefors, it enures to him and his executors. 
1 Bac. ab. 508, Corporation E. 4. Co. Lit. 46. (b.) 12. 
Co. 105. Corven’s cafe. The word * bifhop” in fuch a 
cafe is as much the defcription of his politic capacity, as 
the word fecretary at war in the prefent cafe. A bifhop 
has legal * /uccefirs ;” and is not an habendum “ toa 
«‘ bifhop and his fucceflors,” as {trong as the words *¢ to 
«“ the faid Samuel Dexter and his fucceffors ?” If in the 
cate of the bifhop fuch a leafe would enure to him in his 
individual capacity, a fortiori in the cafe of Mr. Dexter 
who has no legal fucceffors. 


Again. The covenant to leave the demifed premifes 
in good repair, is acovenant real. 1 Bac. ab. 534, §36. 
If it be a covenant real and runs with the eftate and in- 
tereft, then as the eftate and intereft pafiesto Mr. Dexter 
and his executors, he and they only can be bound. Sup- 
pofe the leafe had been for five years, anda ftranger 
had taken poffeflion ; who could fupport an ejeétment ? 
Not the leffor, becaufe he had parted with his intereft : 
not the fucceflor of Mr. Dexter, becaufe he is neither a 
party nora privy. Mr. Dexter only could have main- 
tained the action, the eftate and intereft being in him. It 
never was out of him during the term. If the operation 
of law cafts this leafe upon Mr. Dexter, he who has the 
benefit muft bear the burthen; and he muft be bound by 
this covenant to repair which runs with the eftate. 


The defendant’s ideas violate all the rules of conftruc- 
tion. 


ift. In a deed, when words of a precife import are 
ufed, you cannot refort to other expreflions for a fuppofed 
intent. ‘The :d_ “* bimfelf,” in the covenant, is too 
plain to admit of doubt. 


2d. No words fhall be reje&ted which can be made to 
eperate. By their conftruction, the word “ himfelf,” 
Y2 





Us 
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Hopcsonw which has a definite meaning, muft be rejected, and give 


v. 


way to the word ¢ fucceffors,” which in this inftrument can 


Dexter. have no meaning. 


3d. Such esaftrefition fhall be given ut res magis valeat 
quam pereat. 


According to our conftru€tion the deed is operative; 
but according to their’s it is mere wafte paper. 


ft. They fay that Mr. Dexter is not bound. 
2d. All muft agree that his fucceffor is not bound. 
3d. Ex confequenti, no body is bound. 


The cafe of Unwin v. Wolfely, 1 Term rep. 674, is 
clearly in our favour. In that cafe the contraét was by 
an officer of government who exprefsly contracted “ on - 
* account of his majefty,” and covenanted “ on account of 
the king,” that “ government fbould be anfwerable.” In our 
cafe there are no fuch words, nor any thing, except the 
ftyling himfelf /ecretary at war, and ufing the term /uc- 
calf, which can poflibly indicate any intention to bind 
the government. 


2d point. 


The firft plea in bar is bad. The matter is infufficient 
to bar the plaintiff from his aétion. The fubftance of it 
is that the houfe was burnt without the negligence or 
ot er default of the defendant. This is no anfwer to an 
exprefs covenant. Due care and diligence is nothing 
more than every bailee for hire, where there is no exprefs 
agreement, is bound to ufe. The plea puts in iffue the 
negligence or*default of the defendant, and throws the 
onus probandi on the plaintiff to fhow a¢tual negligence 3 
whereas the defendant ought to fhow fuch an inevitable 
cafualty as to bring himfelf within the benefit of the ex- 
ception. He ftates that the fire happened without his 
default from fome caufe to him unknown ; but it does 
not thence follow that the deftru€tion of the houfe was 
inevitable, It is immaterial whether it happened with 
his knowledge and will or without. The plea does not 
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bring in iffue the faét whether the deftruction was inevit- Hopcson 

able, or not; but ‘only whether it happened with his v. 

knowledge and by his default. Dexter. 
——’ 


Default or negligence means the want of ordinary care. 


3d point. 


The merits of this plea have already been difcuffed in 
fpeaking of the word « fucceffors,” in the leafe. The 
demurrer here is not by the plaintiff to the defendant’s 
plea; but by the defendant to the plaintiff’s replication ; 
but if the replication is bad, yet if the plea is bad, judg- 
ment muft be for the plaintiff, unlefs the court fhould be 
of opinion that the declaration alfo is bad, in as much as 
it is not fupported by the indenture of which a profert 
is made, whereby it becomes part of the declaration. In 
that cafe the fate of this demurrer muft depend upon the 
queftion of perfonal liability of the defendant. 


Dexter, contra. 


1ft. It is admitted by Mr. Key, that the defendant 
had a right to make a public contra¢t and thereby to 
bind the governmient ; and we admit that he was alfo com- 
petent to bind himfelf. The queftion then is whether 
this is a public contraét ; or whether the defendant has 
bound himfelf perfonally. In addition to the internal 
evidence of the deed itfelf, the plea ftates other material 
faéts which are admitted by the demurrer, and which 
tend to prove the intention and underftanding of the par- 
ties at the time of contracting. Thefe facts are 1ft, ‘The 
order of the Prefident, purfuant to law, to remove the of- 
fices to Wafhington. 2d, Their confequent removal. 
3d, The neceflity of providing a houfe in which they 
might be held. 4th, That for thefe purpofes, and for 
no other purpofe whatever, the buildings were dy the 
plaintiff leafed to the defendant. sth, That the defend- 
ant was at that time fecretary of the department of war. 
Thefe facts fhew the authority which the defendant had 
to bind the government, and the purpofe for which the 
contra&t was made. ‘The contract, then, being made by 
a public officer of the government, having authority 
therefor, and for the ufe of the government, is primd 
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Hopcson facie a public, and not an individual, contract. The quef- 


tion then is, whether the defendant has pledged his in- 
dividual credit, in addition to that of his government. 


—y———" ‘| his depends upon the intention of the parties; for the 


intention of the parties in all cafes conftitutes the con- 
tract. ‘This intention isto be known by the words they 
have ufed; but if thofe words are doubtful, refort may be 
had to other fa¢ts, fuch as the fubje&t matter of the 
agreement, the purpofe for which it was made, and the 
official charaéter of the parties, or either of them. But 
in the prefent cafe the words of the inftrument itfelf 
feem to leave no room to doubt. In the premifes, the de- 
fendant is ftyled /ecretary at war, and throughout the 
whole deed, when he is mentioned, he is called the /aid 
Samuel Dexter, referring to the official defcription con- 
tained in the premifes; and in the conclufion it is faid 
that the /aid parties have thereunto fet their hands and 
feals. The word  fucceffrs” alfo is ufed wherever the 
name of the defendant occurs in the inftrument; and, 
whether he was competent to bind his fucceflors or not, 
yet it fhews the intention of the parties, and the character 
in which the defendant meant to contract. It fhews alfo 
who was to occupy the premifes after the defendant 
fhould ceafe to be fecretary at war. ‘The plaintiff himfelf 
alfo has clearly fhown what his underftanding was at the 
time, by covenanting on his part that the /ucceffors of the 
defendant fhould quietly occupy and enjoy the premifes 
during the terms ‘This {hows that the plaintiff underftood 
he was. contracting with a public officer, for public pur- 
pofes. But great ftrefs is laid upon the word « himfelf .” 
‘The faid Samuel Dexter, for Aim/felf and his fucceffors, 
covenants to keep the premifes in repair. How does he 
covenant for himfelf ? Clearly for himfelf while in office, 
and as the reprefentative of the government, his princi- 
pal. The fame arguments which fhow this to be a public 
contract, explain and limit the meaning of the word Aim- 
felf- Who is © himfelf?” The /aid Samuel Dexter. 
Who is the /aid Samuel Dexter? ‘The premifes fay, Sa- 
muel Dexter, /ecretary at war. 


The cafe of Macheath v. Haldimand, 1 Term rep. 172, 
is a much ftronger cafe againft the individual, than the 
prefent, and yet the court had no hefjtation in declaring 
it to be a public contra¢t, and that the individual was 
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not liable. In that cafe nothing was faid exprefsly of 
contracting on account of the government, or for himfelf 
and his fucceffors. In order to fhew that the defendant 





Hopecson 
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meant to pledge his individual credit in addition to that “v7 


of his government, the plaintiff ought to make out a 
very {trong cafe, in exprefs terms; for if public agents 
are to be made liable upon prefumptions arifing from equi- 
vocal expreilions, no prudent man will undertake to con- 
du¢t the public bufinefs, where, of neceflity, contracts 
mutt be made to an immenfe amount. If a doubt exifts, 
the conftruétion ought certainly to be in favour of the 
agent. ‘The cafe of Unwinv. Wolfeley, 1. Term rep. 674, 
clearly fhows that no difference, in the conftruction of 
the contraét, can arife from the circumftance of its being 
under feal. — 


The intention of the contraét being to bind the govern- 
ment, it fhall not, by reafon of the feal, become the 
contraét of the individual who did not mean to bind him- 
felf. The only operation of the feal is to raife the agree- 
ment from a fimple contract to a fpecialty. The feal 
therefore does not make it the deed of the individual. It 
is immaterial whether the words “ on account of his majef- 
“ ty,” make the cafe of Unwin v. Wolfeley, a ftronger cafe 
in favour of that defendant, than the prefent. The cafe 
is not cited to compare thofe facts with thefe, but to fhow 
that the feal makes no difference between that cafe and 
the cafe of Macbeath v. Haldimand. 


2d. Point. Inevitable cafualty. 


The obje€tions to this plea feem to be, that it throws the 
onus probandi upon the plaintiff; and that the facts do not 
fhow an inevitable cafualty. 


The plea ‘has ftated all that was poflible to ftate; all 
that was within our knowledge ; and if they do not fhow 
the cafe to be prima facie within the exception of the cove- 
nant, the plea is bad. No form of plea which the de- 
fendant could have pleaded, as to this point, would have 
laid the onus probandi on him. 


The exception of inevitable cafualties is in its nature a 
negative. One of the counts in the declaration avers the 
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deftru€tion of the buildings to have been by an evitable 
cafualty. Upon this averment the defendant might have 
taken iffue, and faid it was not by an evitable cafualty, or 
in the words of the leafe, that it was by an inevitable 
cafualty, which is equally a negative propofition ; and in 
either cafe the proof would lay on the plaintiff. So if 
the defendant had pleaded that the accident happened 
notwithftanding he had ufed the utmoft care and diligence 
to prevent it; the plaintiff muft have replied fome aét of 
negligence. For it can not be fuppofed that the defendant 
fhould thow particular inftances of his care for every me- 
ment of his occupation during the whole term. Suppofe 
the defendant had pleaded, that the fire arofe by accident 
in the adjoining houfe and communicated to the houfe in 
queftion ; (This example is afflumed under an impreffion 
that fuch was the faét;) would that have been more fa- 
tisfactory to the plaintiff than the prefent plea ? He would 
ftill have to fhew that the defendant had not ufed reafon- 
able means to avoid its effects. 


In the cafe of Monk v. Cooper, 2. lord Raym. 1477, 
the ferm of pleading is not more certain than the prefent; 
and is the form which has been ever fince ufed in cafes 
of deftruction by fire. 


It is underftood that the learned gentleman who is to 
clofe this argument has given an-opinion, and means to 
contend, ihat inevitable cafualty means the act of God. 


But furely it can not mean an accident only evitable 
by the power of the fupreme being. Death is ufually 
termed the act of God; but death may be by human 
means which may often be avoided; as in the cafe of 
murder. So death may be the confequence of unfkilful- 
nefs of the phyfician, and might have been avoided by 
employing a man of more {fkill. Soa man by expofing 
himfelf to a ftorm may take cold, and death may enfue; 
which might have been avoided by not expofing himfelf 
to the ftorm. Yet in all thefe cafes the death is faid to be 
the act of God. An inevitable cafualty therefore is not 
always the act of God; but muft mean, in the prefent 
cafe, a cafualty inevitable by the defendant. It cannot 
mean a cafualty evitable only by the united exertions of 
the whole human race. A whirlwind is faid to be the 
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aét of God, yet its effeéts may be prevented by building Hopcson 
a wall of brafs about the houfe of fufficient ftrength. So Ve 

the effects of lightning may be prevented by proper con- DexrTeR. 

ductors; and the ravages of enemies may be impeded by “——-W——” 
a fufficient human force. Thefe examples are cited to 

fhow that the term inevitable cafualty can not be confined 

to thofe accidents which are ufually termed the acts of 

God; nor to fuch as are inevitable notwithftanding the 

united exertions of all the world. Where, then, is the 

line to be drawn ? 


It is believed that the true meaning of the expreffion 


is, fuch accidents as can not be prevented by reafonable 
care and diligence. 


But even taking the expreffion to be confined only to 
thofe accidents which are called the aét of God, yet there 
are not wanting old authorities which exprefsly call a fud- 
den fire the aét of God, although more modern writers 
have very properly termed it an inevitable accident. 1. 
Rolls. ab. 808. pl. 6. under the head of “ what aéts 
« fhall excufe an efcape,” fays, ‘ fo if the prifoners ef 
cape by /udden fire, this fhall excufe the efcape, for this 
“ is the ad? of God.” And in Dyer 66. () 15. it is 
faid “* if he plead that the prifon was broken by enemies 
« of the king, or by fudden fire, which is the a& of God, or 
«‘ by fuch force or vehement power that he could not re- 
« fiit, this is good matter.” 


The cafe of Forward v. Pittard, 1. Term rep. 27, is 
a very {trong one upon this point. There was a verdict 
for the plaintiff, fubjeét to the opinion of the court upon 
the following cafe. That the defendant was a common 
carrier from London to Staftefbury. That on Thurfday 
the 14th October 1784, the plaintiff delivered to him on 
Weyhill twelve pockets of hops to be carried by him to 
Andover, and to be by him forwarded to Shaftefbury by his 
public road waggon, which travels from London, through 
Andover, to Shaftefbury. That by the courfe of travel- 
ling, fuch waggon was not to leave Andover till the Sa- 
turday evening following. That in the night of the fol- 
lowing day after the delivery of the hops, a fire broke out 
in a booth, at the diftance of about 100 yards from the 
booth in which the defendant had depofited the hops, 
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Hovcson which burnt for fome time with unextinguifhable violence, 
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and during that time communicated itfelf to the faid booth 
in which the defendant had depofited the hops, and en- 
tirely confumed them without any aétual negligence in the 
defendant. That the fire was not occafioned by lightning.” 


The counfel for the plaintiff in that cafe contended 
that a carrier is liable in all cafes except the lofs be occafion- 
ed by the a of God or the king’s enemies; and a diftin¢ction 
is taken between the act of God and inevitable accident. 


The counfel for the defendant infifted that he was not 
liable for accidents happening without any default or neg- 
ligence of the carrier. 


Lord Mansfield {aid there was “ a nice diftin€tion be- 
“© tween the act of God, and inevitable neceflity. In 
st thefe cafes (of common carriers) actual negligence is 
« not neceflary to fupport the action.” 


Afterwards lord Mansfield delivered the unanimous 
opinion of the court. ‘¢ It is laid dgwn that a carrier is 
« liable for every accident ; except by the act of God, or 
“the king’s enemies. Now what is the act of God? 
«I confider it to mean fomething in oppofition to the 
« act of man: for every thing is the act of God that 
‘¢ happens by his permiffion; every thing by his know- 
“ledge. But to prevent litigation, collufion, and the 
“ neceflity of going into circumftances impoffible to be 
“ unravelled, the law prefumes againit the carrier, unlefs 
«‘ he fhows it was done by the king’s enemies, or by fuch 
«¢ aét as could not happen by the intervention of man, as 
« ftorms, lightning and tempefts.” 


‘‘ If an armed force come to rob the carrier of the goods 
‘‘ he is liable; and the true reafon is for fear it may give 
«¢ room for collufion, that the mafter may contrive to be 


«¢ robbed on purpofe, and fhare the fpoil. 


«© In this cafe it does not appear but that the fire arofe 
«¢ from the a? of fome man or other. It certainly did arij? 
“s from fome ad of man ; for it is exprefsly frated nat to have 
« happened by lightning. ‘The carrier therefore in this cafe 
« is liable, inafmuch as he is liable for inevitable accident.” 
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The court in that cafe call a fire arifing from the a@ of Hovcsox 


man, an inevitable accident, but decide, that the carrier 1s 
liable, ina/much as hé is liable for inevitable accident ; being 
confidered as an infurer. There the cafe fhews that the 
fire arofe from the ad of man; but inafmuch as it was 
without any default of the carrier, the court called it an 
inevitable accident. In the prefent cafe, the plea ftates, 
that againf? the will and without the negligence, or other de- 
fault of the defendant, the building was confumed by fire 
arifing from fome caufe, then and yet wholly unknown to the 
defendant. ‘The only difference in the two cafes is, that 
in the cafe of the carrier, the fire appeared to have arifen 
from the aét of man, but in the prefent cafe, the caufe of 
the fire is wholly unknown. If the former was juftly 
called an inevitable accident, a fortiori, the latter ought to 
be fo called. 


In Comyn’s rep. 631, deftruction by fire is admitted by 
the counfel on both fides, to be an unavoidable agpident. 


In Fones on bailment, a work remarkable for the correct- 
nefs and precifion of its language, p. 90, American Ed. (. 
49 of Englifh Ed.) is this expreflion, “ if they be def- 
“¢ troyed by wreck, pillage, fire, or other inevitable misfor- 
“tune.” In page 93,(51,) he cites a paragraph from Puf- 
fendorf, ‘that the borrower ought to indemnify the lend- 
« er, if the goods lent be deftroyed by Are, thipwreck, or 
“‘ other inevitable accident.” In page 97, (5§3,) he fays, 
«‘ there are other cafes, in which a borrower is charge- 
‘¢ able for inevitable mifchance ; for example, if the houfe of 
«« Caius be in flames, and he be able to fecure one thing on- 
“ly,” &c, And in p. 142, (78,) * there is no obligation in 
*¢ the bailee to fuggeft wife precautions againft inevitable 
“‘ accident, and he cannot, therefore, be obliged to advife 
“ infurance from fire.” In page. 146, (795 80,) he fays “ al- 
“ though the aé of God be an expreflion, which too long 
‘¢ cuftem has rendered familiar to us, yet perhaps, on that 
“‘ very account, it might be more proper, as well as more 
«¢ decent, to fubftitute in its place inevitable accident.” See 
alfo p. 1355 (73) 146, (79, 80,) 149, (81, 82,) 32, (18,) 
as to the peculiar law refpeéting innkeepers and com- 
mon carriers, andas to the geueral principle that the 
bailee is liable only for negligence, the degree of which 
is regulated by the nature of - bailment. 


Dexter. 
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The authorities thus cited fhew that fire in former 

. times was called the act of God, but in latter days it is 
Dexter. termed, in the very expreffions of the leafe, an inevitable 
“——~y-—-— accident, an inevitable cafualty, an inevitable mifchance, 
or an unavoidable accident, bY lawyers, by judges, and by 


elementary writers. The prefumption therefore is ftrong, 
that the cafe of fire was the very cafe of inevitable 
cafualty, which the exception in the leafe was intended te 
guard againft. 


3d. As to the third point. 


It is immaterial whether this be confidered as the con- 
tract of the officer in his official capacity, or of the govern- 
ment, and whether an aétion will or will not lay againft 
the fucceffor. That queftion can only be of importance 
as it concerns the mode of the remedy, but does not affect 
the point of perfonal liability. It would be ruinous not 
only to the agent, but to the government itfelf, if this doc- 
trine of individual refponfibility is to be eftablifhed. Sup- 
pofe the defendant or his fucceffor had been difpoflefied 
by the plaintiff during the term, who would have the right 
of action ? If the defendant after he was out of office had 


the fole right to fue, the office muft be at his mercy. He . 


might releafe the contraét. Suppofe a contraét made by 
the fecretary at war, for fupplying the army, and advances 
as ufual made to the phar Ny Suppofe the fum ad- 
vanced to be 50,000 dollars, (which in fuch cafes is not a 
large fum,) and the contractor pockets the money and re- 
fufes to make the fupplies. The fecretary becomes bank- 
rupt, or refufes to bring fuit, or dies and his executors re- 
fule to fue. How are the public to compel them ? Is it 
confiftent with the re of the United States to afk 
their leave to bring fuit ? There is now exifting a contraét 
for the cafting of cannon, made by the defendant while 
in office. Can the fecretary out of office releafe this con- 
tract ? Can he give a valid releafe of the contract for fup- 
plies to the army ? 


Thefe examples fhow, that the ex-fecretary is not the 
perfon contraéting, and that the fuit is brought againft 
the wrong perfon. 


Majon, on the fame fide, was ftopped by the court, 
whe faid they were fatisfied with the argument on the 
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part of the defendant, upon the firft point, and wifhed to Hopcsoy 
r the counfel in reply. Mr. Martin obferved, that he v. 

did not fuppofe that any thing he had to offer would fhake Dexrer. 
the opinion which the court feemed to have formed, and “Wo 
fhould not infift upon replying. 





















March 2d. The Chief Fuftice, after ftating the terms of 
the leafe, and the pleadings, delivered the unanimous 
opinion of the court. 


The plaintiff in error has made two points. 


tft. That under this contraét, the defendant was bound 
in his private capacity. 


2dly. That the matter, pleaded in his plea, did not fhew 
the cafualty, by which the buildings were deftroyed, to 
have been inevitable. 


This court give no opinion on the fecond point, being 
unanimous in favor of the defendant on the firft. 


It appears, from the pleadings, that congrefs had paffed 
a law authorizing and requiring the prefident to caufe 
the public offices to be removed from Philadelphia to 
Wafhington ; in purfuance of which law, inftructions, 
by the prefident, were given, and the offices belonging to 
the department of war were removed ; that it became ne- 
ceflary to provide a war office, and that for this purpofe, 
and no other, the agreement was entered into by the de- 
fendant who was then at the head of this department. 
During the leafe, the building was confumed by fire. 


It is too clear to be controverted, that where a public 
agent acts in the line of his duty and by legal authority ; 
his contraéts made on account of the government, are 
public and not perfonal. 


They enure to the benefit of, and are obligatory on the 
government; not the officer. 


A contrary doétrine would be produétive of the moft 
injurious confequences to the public, as well as to individu- 
als. he government is incapable of ating otherwife than 
by its agents, and no prudent man would confent to be- 


Hopecson 
Vv. 
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come a public agent, if he fhould be made eoowerf re- 
fponfible for contraéts on the public account. This fubje& 
was very fully difcuffed in the cafe of Macbeath v. Haldi- 
mand cited from firft term reports; and this court confiders 
the principles, laid down in that cafe, as confonant fo po- 
licy, jultice and law. 


The plaintiff has not controverted the general ‘princi- 
ple, but has infifted, that, in this cafe, the defendant has, 
by the terms of his contraét, bound himfelf perfonally. 


It is admitted that the houfe was taken on account of 
the public, in purfuance of the proper vs orn A and 
that the contract was made by the perfon at the head of 
the department, for the ufe of which it was taken ; nor is 
there any allegation, nor is there any reafon to believe, 
that the plaintiff preferred the private refponfibility of the 
defendant, to that of the government; or that he was un- 
willing to contraét on the faith of government. Under 
thefe circumftances, the intent of the officer to bind him- 
felf perfonally muft be very apparent indeed, to induce 
{uch a conftruétion of the contract. 


The court can perceive no fuch intent. On the con- 
trary, the contraét exhibits every appearance of being 
made with a view entirely to the government. 


The official charaéter of the defendant is ftated in the 
defcription of the parties This, it has been faid, might 
be occafioned by a willingnefs in the defendant to defcribe 
himfelf by the high and honorable office he then filled. 
This, unqueftionably, is poflible, but is not the fair con- 
ftruction to be placed on this part of the contra¢t, becaufe 
it is not ufual for gentlemen, in their private concerns, 
to exhibit themfelves in their official character. 


The tenement is let to “ the faid Samuel Dexter and 
“his fucceffors ;”? an expreffion plainly evidencing that it 
was not for himfelf, otherwife than as fecretary of war ; 
and that the leffor fo underftood the contraét. It is alfo 
evincive of the correétnefs of the obfervation of the de- 
fendant, that the words “ faid Samuel Dexter,” refer to 
him in his official chara€ter, as defcribed in the premifes. 
‘The habendum is «« to have and to hold the faid demifed 
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« premifes to him the faid Samuel Dexter and. his fucce/- Honeson 
“ fors,” &c. thowing, that to the knowledge of the leflor, 

if Mr. Dexter fhould go out of office the next day, the: “Dexter. 
fueceflor to the war department would fucceed:alfo to: —~ 

the occupancy of the office. ; 


The covenant for quiet enjoyment during. the ‘term is 
with the faid Samuel Dexter and his /ucceffors, and 1s, 
that they, as well as he, fhall enjoy. 


The covenant on the part of Mr: Dexter, on which 
the {uit is brought, is for himfelf and his /ucceffors. 


The whole face of the agreement then manifefts very 
clearly a contra&t made entirely on public account, ‘ with- 
outa view, on the part of either the leffor or leflee, to the 
private advantage or refponfibility of Mr. Dexter. 


The only circumftance which could excite a doubt was 
produced by the technical operation of the feal. This, 
in plain reafon and common fenfe, can make no difference 
in defignating the perfon to be refponfible for the con- 
traét ; and fo it has been determined in the cafe cited 
from the 1ff Term rep. 674, ( Unwin v. Wolfeley. ) 


The ceurt is unanimoufly and clearly of opinion, that 
this contract was entered into entirely on behalf of go- 
vernment, by a perfon properly authorized to make it, 
and that its obligation is on the government only. 


Whatever the claims of the plaintiff may be, it is to 
the government, and not to the defendant, he mutt re- 
fort to have them fatisfied. 


Judgment affirmed with cofts. 





Lioyp 
Ve 
ALEXANDER 
ET AL. 
I HE writ of error in this cafe was quafhed be- A citation muft 


a ait neers accompany the 
caufe it was not accompanied by 2 citation, aubeataiae. 


LLOYD v. ALEXANDER er At. 
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Lioro — Mar/ball, Chief juftice. The law refpeéting the thirty 


Ve days notice on a writ of error, and the ten days allowed 
ALEXANDER for filing it, was predicated upon the exifting ftate of 
sr Ale things at the time of paffing the a€t; at which time 
Vv there was no circuit court whofe term would not be fin- 


ifhed more than forty days before the fetting of the fu- 
preme court. 


The times of the feffion of the courts have been altered, 
but no alteration has been made in the law refpe€ting the 
thirty days.notice, which makes it difficult to form a rule 
in the cafe. 


At prefent, if the citation has not been ferved thirty 
days, the court will not take up the caufe until the thir- 
ty days have expired, unlefs the defendant in error hall. 
appear. 


A citation not ferved is as no citation. 











APPENDIX. 


Note (A.) 


Tre queftion of liability of a remote indorfer of a promif- 
fory note, in Virginia, came before the court below about a year be- 
fore their decifion in the prefent cafe. It was in the cafe of Dunlop 
v.. Silver and others, argued at July term 1801 in Alexandria. The 
court took the vacation to confider the cafe, and examine the law, 
and at the fucceeding term judgment was rendered for the plaintiff by 
Kilty, chief judge, and Cranch, affiftant judge, contrary to the opinion 
of judge Marfhall. 


The cafe was this. James Cavan made a promiffory note, by which 
he promifed to pay to Silver et al. or order, fixty days after date, 6oo 
dollars for value received, negotiable at the bank of Alexandria. Sil- 
ver et al. indorfed the note to Downing and Dowell in thefe words, 
« pay the contents to Downing and Dowell,” who indorfed, « pay the 
* contents to John Dunlop or order.” Dunlop had obtained judgment 
on the note againft Cavan, the maker, who was taken upon the execu- 
tion, and took the oath of an infolvent debtor. 


The declaration had two counts. 1ft. A fpecial count ftating the 
making and indorfing the note, the fuit, judgment, execution and in- 
folvency of Cavan, by reafon whereof the defendant became liable, 
&e. adly. Indebitatus affumpfit for money had and received. 


The plea was non affumpfit, and a verdiét was taken for the plaintiff, 
fubje& to the opinion of the court upon the point, whether the holder 
can maintain an action againft the remote indorfer of a promiffory note. 


The ftatute of 3 and 4 Anne, c. 9, refpeéting promiffory notes, is not in 
force in Virginia; but there is an a&t of aflembly, 1786, chap. 29, by 
which it is enaéted that « bn.aétion of debt may be maintained upon a 
“ note or writing, by which the perfon figning the fame fhall promife 
or oblige himfelf to pay a fum of money, or quantity of tobacco, ta 





308, APPENDIX. 


“¢ another,” and thats affignments of bonds, bills and promiffory 
“ notes, and other writings obligatory, for payment of money or to- 
“ bacco, /hall be valid ; and an aflignee of any fuch may thereupon 
« maintain an action of debt in his own name ; but thall allow all juft 
«< difcounts, not only againft himfelf, but againft the aflignor, before 
** notice of the aflignment was given to the defendant.” 


It will be obferved that this a& gives no action againft the indorfer, 
or aflignor, nor does it make any diftin€tion between notes payable to 
order, and thofe payable only to the payee. Hence, perhaps, it may be 
inferred that it left fuch inftruments as the parties themfelves by the 
original contract had made, (or intended to make,) negotiable, to be 
governed by fuch principles of law as may be applicable to thofe in- 
itruments. At any rate it feemed to be admitted that the act did not 
affeét the prefent cafe. 


The principal queftion then is, whether this a€tion could have been 
fupported in Englaud before the ftatute of Anne. 


I. In order to afcertain how the law ftood before that ftatute it 
may be neceflary to examine how far the cuftom of merchants, or the 
lex mercatoria, was recognized by the courts of juftice, and by what 
means the common law forms of judicial proceedings were adapted to 
its principles. ' F 


: (A diftinétion feems to have been made very early between the con- 
traéts of merchants, (efpecially of foreign merchants, ) and thofe of other 
people. Nearly fix hundred years ago, we find their ‘¢ o/d and right- 
« ful cufloms” prote&ted by the great charter of Englith liberties (mag- 
na charta,c. 30.) Peculiar privileges were alfo granted them more 
than 500 years ago, by the ftatute of Acton Burnel de mercatoribus, 11 
Ed. 1, and the fatute of merchants, 13 Ed. T. And in the reign of Ed. 
‘3d. many ftatutes were made for their encouragement, in fome of 
which, particularly in 27 Ed. 3..c. 19 & 20, the daw merchant is ex- 
prefsly recognized. In the 13th Ed. 4. 9, 10, (cited by Molloy, book 
ad. c. 7. §. 15.) it is faid that “a merchant ftranger.made fuit before 
‘‘ the king’s_privy council, for certain bails of filk felonioufly taken 
“ from him, wherein it was moved that this matter fhould be deter- 
«at commgn_law; but the lord chancellor anfwered, that this fuit 

is brought by a merchant who is not bound to fue accordigg to the law of 
“s the land, nor to tarry the trial of twelve men.’ 3 


The cuftom of merchants is mentioned in 34 H. 8. cited in Bro. ab. 
Tit. Cuftoms pl. 59, where it was pleaded as a cuftom between mer- 
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* 
chants throughout the whole realm, and the plea was adjudged bad, 
becaufe a cuffom througheut the whole realm was the common law. And 
for a long time it was thought neceflary to plead it as a cuftom be- 
tween merchants of particular places, viz. as a cuftom among mer- 
chants refiding in London and merchants in Hamburgh, &c, By de- 
ees, however, the courts began to confider it as a general cuftom. 
Co. Lit. 182. 2. Inff.404. And in the time of James 1ft, Cd. v: 
Hobart in the cafe of Vanheath v. Turner, Winch 24, faid, that « 
«“ cuftom of merchants is part of the common law, of which the 
« judges ought to take notice.}} It was ftill however deemed neceflary 
to fet forth the cuftom {pecially ; and in that form the precedents con- 
tinued for fome time after. Indeed the pleadings continued in that 
form long after the courts had decided it to be unneceflary. Lord Coke 
in his commentary on Littleton, (firft publifhed in 1628,) folio 182 
(a.) {peaking of the lex mercatoria, fays, “ which, as hath been faid, 
“ is part of the laws of this realm.” See alfo, 2 Inf. 404. 


But after this, in the year 1640, in Eaglechild’s cafe, reported in 
Helty 167. & Lit. rep. 363. 6 Cur. 1. it was faid to have been ruled 
in B. R. “ that upon a bill of exchange between party and party who 
‘¢ were not merchants, there can not be a declaration upon the law 
‘¢ merchant ; but there may be a declaration upon a/umpfit, and give the | 


“ acceptance of’the bill in evidence.” This decifion feemed to confine) 
the operation of the law merchant, not to contracts of a certain de4 
{cription, but to the perfons of merchants: whereas the cuftom of O 
merchants is nothing more than a rule of conftruétion of certain contra@ts. 
Ja Law did. Tomlin. Tit. cufiom of merchants. Eaglechild’s cafe, 

owever, was over-ruled in the 18 Car. 2. B. R. (1666,) in the cafe 
of Woodward v. Rowe, 2 Keb. 105, 132, which was an action by 
the indorfee againft the drawer of a bill of exchange. ‘ The plain- 
“ tiff counted on the cuftom and law of the realm, that if any man 
“* writes a bill to another, then if he to whom the bill is direéted, 
« do not pay for the value received by the maker, the maker of fuch 
“ bill fhould pay.” «It was moved in arreft of judgment, that this 
“ count is ill, the general cuffom being the law; and it doth not 
“ appear to the court that there is any fuch law. Sed curia contra, that 
s by the common law, aman may refort to him that received the money, 
“if he, to whom the bill was directed, refufe.” It was afterwards 
moved again that this “is only a particular cuftom among merchants, 
«¢ and not common law ; but per curiam, the law of merchants és the law 
** of the land ; and the cuftom is good enough generally for_any man, 
“ qithout naming him merchant ; judgment pro plaintiff, per totam cu- 
“ riam, and they will intend that he, of whom the value is faid to be re- 
“‘ ceived by the defendant, was the plaintiffs fervant.” 

A3 
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The fame prineiple was, two years afterwards, recognized in aw 
anonymous cafe (but believed to be Milton’s cafe vid. 1. Mod. 286.) 
in the exchequer, reported in Hardres 485. Mich. 20 Ear. 2d, (1668. ) 
Where the plaintiff declared on the cuflom of England, and after ver- 
dict, Offley moved in arreft of judgment, becaufe the « plaintiff 
“had declared that per confuetudinem Anglia, &c. which he faid was 
“naught, becaufe the eu/fom of England is the law of England, and 
*¢ what the judges are bound to take notice of ; and that therefore the 
** confuetudo Anglie ought to have been omitted.” 


But the chief Baron faid, « But for the plaintiffs inferting the cuf-. 


*¢ tom of the realm into his declaration here, I hold that to the mere 
« furpluflage and redundancy, which does not vitiate the declaration.” 
And again he fays, “* It were worth while to enquire what the courfe 
«has been amongft merchants; or to direé& an iffue for trial of the 
* cuftom among merchants in this cafe; for although we mutt in ge- 
“ neral take notice of the law of merchants; yet all their cuftoms we 
“* can not know but by information.” Afterwards in declaring their 
opinions the court faid ‘ that this courfe of accepting bills being.a 
« general cuftom amongtt all traders both within and without the realm, 
s‘ and having every where that effect to make the acceptor fubje& to 
“¢ pay the contents, the * court muft take notice of that cuftom.” 


Notwithftanding thefe decifions, the queftion was again made about 
twenty years afterwards in the cafe of Carter v. Downifh, 1 W. and 
M. anno 1688, 1 Shower 127, in the exchequer on a writ of error from 
the King’s Bench. The defendant had_covenanted to pay all bills 
which fhould be drawn on him in favour of the plaintiff on account 
of 1000 kentals of fifh, and the breach affigned was the non-payment 
of a certain bill. ‘The defendant pleaded that the plaintiff by indorfe- 
ment on the bill, according to the cuffom of merchants, appointed the 
payment to Herbert Aylwin or his order, who indorfed it to Taffel, 
to whom the defendant paid it. To this plea there was a demurrer, 
and joinder. One of the errors affigned was that the defendant had 
not fet forth a particular cuflom to warrant the indorfement. 'To which 
it was anfwered, “ that the law and cuftom of merchants, warrant 
‘* the indorfement of foreign bills of exchange, and for that all the 
“«« book cafes on foreign bills are a proof; and that fuch indorfement 
«‘ doth really transfer the property of the money, or contents in fuch 
“ bills, to the indorfee, and that all this /aw of merchants is part of the 
‘* Jaw of the land, and the judges are obliged to take notice of that 
«‘ as well as of any other law.” And the following cafes were cited, 
1 Inff. 182, (a.) 2 Inf. 58, 204. BF. N. B. 117.—Reg. 135.—13 
Ed. 4, 9.—4 Rep. 76, Helland’s cafe—Fitz. ab. Tit. account, 127. 
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Lord chief juftice Pollexfen. “ As to that of the Jaw of merchants, 1 
« think we are bound to take notice of it, as we do of that of furvivor- 
« fhip and account, and this is as well known.” 


Ventris concurred, and they all inclined to reverfe the judgment ; 
but upon Tremayne’s importunity, adjornatur. 


Three years after this, however, the point was again made, ‘in the 
cafe of Mogadara v. Holt, 3 W. and M.1 Show. 318, and 12 Mod. 15. 
16. Anno 4699, where it was held by Holt, chief juftice, and the 
whole court, “ that the law of merchants is jus gentium, and part of 
“ common law, and ergo, we ought to take notice of it, when fet forth 
“in pleading. And “thaugh the plaintiff hath alleged a cuftom 
“ comrary to faét, yet that is but furpluifage ; and he needed not to 
“‘ have alleged a cuftom.” Fud. pro quer. 


Not fatisfied with thefe adjudications, the queftion was again agi- 
tated, two years afterwards, inthe exchequer, on a writ of error from 
the king’s bench, in the cafe of Williams v. Williams, Carth. 269. 
Pafch. 5. W. and M. Anno 4693, where ‘the only error infifted on 
“‘ was that the plaintiff had not declared-on the cuftom of merchants 
“in London, or any other particular place, (as the ufual way is) but 
“ had-declared on a cuftom through all England, and if fo, ’tis the com- 
‘ mon law, and then it ought not to be fet out by way of cuflom; and 
“ if it is a cuftom, then it ought to be'laid in fome particular place 
“ from whence a venue might arife to try it. To which it was an- 
“ fwered, that this cuffom of merchants, concerning bills of exchange, is 
“ part of the common law, of which the judges will take notice ex of- 
“ ficio, as it was refolved in the cafe of Carter v. Downifb ; and there- 
“ fore it is needlefs to fet forth the cuftom {pecially in the.declaration, 
“¢ for it is fufficient to fay that fuch a perfon, /ecundum ufum et confue= 
“ tudinem mercatorum, drew the bill; therefore all the matter in the 
“ declaration concerning the fpecial cuftom was merely furpluflage, 
‘‘ and the declaration good without it. ‘The judgment was afhrmed.” 


Similar do€trine was alfo held by dord. Holt, in the fame term, in 
the cafe of Hodges v. Steward, 12 Mod. 37. Pafch. 5. W. and M. 
Anno 1693. 


Again in Hillary term, B. R. 8 and 9. W, 3, Anno 1697, Pinkney 
v. Hall, 1 lord Ray. 175, the exception was taken, ‘ that the decla- 
“ ration being per confuetudinem Anglia, &c. was ill, becaufe the cuftom 
“of England is the law of England, of which the judges ought to take 
“‘ notice without pleading. Sed non allocatur. Yor though heretofore 
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« this has been allowed, yet of late time it has always been over-rul- 
“ed.” And another exception was ‘ that though /ex mercatoria is 
“¢ part of the law of England, yet it is but a particular cuftom among 
« merchants; and therefore it ought to be fhewn in London, or fome 
* other particular place. Sed non allocatur. For the cuftom is not re- 
«¢ {trained to any particular place. 


The fame principles were, in the fame term, in the common pleas, 
held in the cafe of Bromwich v. Loyd, Hillary term, *. W. 3. 2 Lutw. 
1585, where Treby, chief juftice, faid “ That bills of exchange at firft 
« were extended only to merchants frangers, and afterwards to inland 
bills between merchants trading one with another here in England ; 
** and after that to all traders and dealers, and of late to all perfons, 
“ trading or not: and there was no occafon to allege any cuftom ; and that 
‘¢ was not denied by any of the other juftices.” 


In the 10th of W. 3. Anno 1698, B. R. 1 lord Ray. 360, Hawkins 
v. Cardy, an action was brought on a promiflory note made by the 
defendant and indorfed by the payee to the plaintiff for part only, who 
declared on the cuftom of merchants for fuch an indorfement. But 
on demurrer it was adjudged ill. « Fora man cannot apportion fuch 
« perfonal contract, for he cannot make a man liable to two aétions, 
«« where by contract he is liable but to one.” And Holt, chief juftice, 
faid * this is not a particular local cuftom, but the cu/fom of merchants, 
* of which the law takes notice; and therefore the court cannot take 
* the cuftom to be fo.” ‘ 


Judgment for defendant. 


Four years after this, in the cafe of Buller v. Crips, 2 Anne, B. R. 
6 Mod. 29, Anno 1702, lord Holt faid, « I remember when aétions 
« upon inland bills of exchange did firft begin ; and there they laid a 
« particular cuftom between London and Briftol, and it was an aétion 
«‘ againft the acceptor. The defendant’s counfel would put them to 
« prove the cuflom; at which Hale, who tried it, laughed and faid, 
« they had a hopeful cafe on’t. And in my lord North’s time it was faid, 
«¢ that the cuftom in that cafe was part of the common law of England, 
«¢ and the actions fince became frequent as the trade of the nation did 
«« encreafe ; and all the difference between foreign and inland bills is, 
« that foreign bills muft be protefted before a public notary, before 
« the drawer may be charged; but inland bills need no proteft.” 


In the year 1760, in the cafe of Edie v. the E. India Company, 1 G. 
3, 2 Bur. 1226, Mr. juflice Fofer faid, “ much has been faid about the 
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<«‘ cuftom of merchants; but the cuffom of merchants, or law of mer- 
« chants, is the law of the kingdom, and is part of the common law. Peo- 
« ple do not fufficiently diftinguith between cuftoms of different forts. 
« The true diftin€tion is between general cuftoms (which are part of 
«« the common law) and /ocal cuftoms, (which are not fo.) This cuf- 
«‘ tom of merchants is the general law of the kingdom, part of the common 
« Jaw, and therefore ought not to have been left to the jury, after it has 
« been already fettled by judicial determinations.” And in the fame 
' cafe, p. 1228, Mr. juftice Wilmot fays, « The cuffom of merchants is 

« part of the law of England ; and courts of law muft take notice of it 
«as fuch. There may indeed be fome queftions, depending upon 
« cuftoms among merchants, where if there be a doubt about the cuftom, 
«it may be fit and proper to take the opinion of merchants thereupon ; 
« yet that is only where the /aw remains doubtful. And even there 
« the cuftom muft be proved by faés, not by opinion only ; and it 
“ muft alfo be fubject to the controul of law.” 


In the cafe of Pillans and Rofe v. Van Mierop and Hopkins, 3, Bur. 
1669, lord Mansfield fays, “* The law of merchants, and the law of the land 
“ isthefame. A witnefs cannot be admitted to prove the law of mer- 
“ chants. We muft confider it as a point of Jaw.” 


Sir Matthew Hale, in his hiftory of the common law of England, 
firft publifhed in 1713, 3d Ed. p. 24, 25, {peaking of the common 
law, as it is taken in its proper and ufual “acceptation, fays, ** And be- 
“ fides thefe more common and ordinary matters to which the com- 
«mon law extends, it likewife includes the laws applicable to divers 
«“ matters of very great moment ; and though by reafon of that appli-' 
« cation, the faid common law affumes diverfe denominations, yet they 
« are but branches and parts of it; like as the fame ocean, though it 
«“ many times receives a different name from the province, fhire, ifland, 


*‘ or country to which it is contiguous, yet thefe are but parts of the 
« fame ocean. 


«“ Thus the common law includes, /ex prerogativa, as it is applied 
«‘ with certain rules to that great bufinefs the king’s prerogative ; fo 
“ it is called Jex forefia2, as it is applied under its fpecial and proper 
‘ rules to the bufinefs of forefts ; /o it is called lex mercatoria, as it is 
“ applied under its proper rules, to the bufinefs of trade and commerce.” — 


To thefe authorities will be added only that of Chriffian in his note 
“to1 Bl Com.75. The /ex mercatoria, or cuftom of merchants, 
s¢ like the lex et confuetudo parliamenti, defcribes only a great divifion of 
“ the law of England. ‘The laws relating to bills of exchange, infu- 
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“‘ rance, and ail mercantile contracts, are as much the general laws of 
“ the land, as the laws relating to marriage, or murder.” 


This chronological lift of authorities tends to elucidate the manner 
in which the cuftom of merchants gained an eftablifhment in the courts 
of law, as part of the common or general law of the land; and thews 
that it ought not to be confidered as a fyftem contrary to the common 
law, but as an effential conftituent part of it, and that it always was of 
coequal authority as far as fubjeéts exifted for it to a& upon. The rea- 
fon why it was not recognized by the courts, and reduced to a regular 
fyftem as foon as the laws relating to real eftate and the pleas of the 
crown, feems to be, that in ancient times the queftions of a mercantile 
nature, in the courts of juftice, bore no proportion to thofe relating to 
the former fubjects. (Before the time of James i ft, we have fcarcely 
a mercautile cafe in th€ books } and yet long before that time, the 
laws refpecting real eftates and the criminal code were nearly as well 
underftood as they are at this day. Hence it cannot be a matter of 
great {urprize, that the principles of commercialJaw which have been 
developed by the exigencies_of modern times, fhould have been, by 
fome, confidered as exceptions from the general principles of the com- 
mon law. Thetruth feems to be, that the principles of the common 
law have not been changed, nor mnovated upon by the introduction 
of thofe commercial principles, but that thefe principles have exifted 
from the earlieft times, even from the rudeft ftate of commerce, and 
the only reafon why we donot fad them in the ancient books, is, 
that the circumftances had never occurred which rendered it neceffa- 
ry to draw them forth into judicial decifion) 








Another reafon perhaps why we fee fo much tardinefs in the courts 
in admitting the principles of commercial law in practice, has been the 
obftinacy of judicial forms of procefs, and the difficulty of adapting 
themto thofe principles which were not judicially eftablifhed until after 
thofe forms had acquired a kind of fanétity frem their long ufe. Much 
of the ftability of the Englith jurifprudence is certainly to be attributed 
to the permanency af thote forms ; and although it is right that efta- 
blifhed forms fhould be refpected, yet it muft be acknowledged that 
they have in fome meafure obftructed that gradual amelioration of the 
jurifprudence of the country which the progreflive improvement of the 
ftate of civil fociety demanded. It required the tranfcendent talents and 
the confidence in thofe talents, which were poffefled by lord Mansfield, 
ta remove thofe obftructions. When he aicended the bench he found 
:uitice fettered in the forms oflaw. It was his tafk to burft thofe fet- 
ters, and to transform the chains into inftruments of fubftantial juftice. 
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From that time a new era commenced in the hiftory of Englith ju- 
rifprudence. His fagacity difcovered thofe intermediate terms, thoie 
minor propofitions, which feemed wanting to connect the newly de- 
veloped principles of commercial law, with the ancient doctrines of 
the common law, and to adapt the accuftomed forms to the great and 
important purpofes of fubftantial juitice, in mercantile tranfactions. 


II. Forms of pleading often tend to elucidate the law. By ob- 
ferving the forms of declarations which have, from time to time, been 
adopted in a¢tions upon bills of exchange, we may perhaps difcover 
the fteps by which the courts allowed actions to be brought upon them 
as fubftantive caufes of aétion, without alleging any confideration for 
the making or accepting them. ‘The firft forms which were ufed take 
no notice of the cuftom of merchants as creating a liability diftiné& 
from that which arifes at common law; but, by making ufe of feve- 
ral fi€tions, bring the cafe within the general principles of actions of 
afflumpfit. ‘The oldeft form, which is recolleéted, is to be found in 
Raftell’s Entries, fole-10. (a.) Under the head «ation on the cafe upon 
“ promife to pay money.” Raftell finifhed his book, as appears by 
his preface, on the 28th of March, 1564, and gathered his forms 
from four old books of precedents then exifting. This declaration fets 
forth that A. complains of B. &c. for that whereas the faid A. by a 
certain I. C. his fufficient attorney, factor and deputy in this behalf, 
on fuch a day and year at L. at the fpecial inftance and requeft of the 
faid B_ had delivered to the faid B. by the hands of the faid I. C. to the 
proper ufe of the faid B. £. 110 8 4 lawful money of England ; for 
which faid £.110 8 4 fo tothe faid B. delivered, he, the faid B. then 
and there to the faid I. C. (then being the fufficient attorney, factor 
and deputy of the faid A. in this behalf,) faithfully promifed and un- 
dertook, that a certain Fobn of G. well and faithfully would content 
and pay to Reginald S. (on fuch a day and year and always afterward, 
hitherto the fufficient deputy, factor and attorney of the faid A.in 
this behalf,) 443% ducats, on a certain day in the declaration mention- 
ed. And if the aforefaid John of G. fhould not pay and content the 
faid Reginald S. the faid 4432 ducats, at the time above limited, that 
then the faid B. would well and faithfully pay and content the faid A. 
£-110 8 4 lawful money of England, with all damages and intereft 
thereof, whenever he fhould be thereunto by the faid A. requefted. It 
then avers that the faid 4433 ducats were of the valueof {.110 8 4 
lawful money of England, that John of G. had not paid the ducats. 
to Reginald S. and that if he had paid them “ to the faid R. I. B. and 
“their affociates, or to either of them, then the faid 4432 ducats 
¢* would have come to the benefit and profit of the faid A. Yet the 
*‘ faid B. contriving the aforefaid A. of the faid £.110 8 4 and of 








376 APPENDIX. 


‘* the damages and intereft thereof, falfely and fubtilly to deceive and 
«* defraud, the fame, orany part thereof, to the faid A. although of- 
‘ten thereunto required, according to his promife and undertaking 
* aforefaid, had not paid or in any manner contented, whereby the 
s* faid A. not only the profit and gain which he, the faid A. with the 
“ faid £.110 8 4 in lawfully bargaining and carrying on commerce 
« might have acquired, hath loft; but alfo the faid A. in his credit 
«* towards diverfe fubjects of our lord the king (efpecially towards R. 
“ H. and I. A. to whom the faid A. was indebted in the fum of 
« £.110 8 4 and to whom the faid A. had promifed to pay the fame 
«“ £.110 8 4 ata day now paft, in the hope of a faithiul perform- 
« ance of the promife and undertaking aforefaid,) is much injured, 
«“ to his damage, &c. This declaration feems to have been by the 
indorfee of a bill of exchange againft the drawer. For although no- 
thing is faid of a bill of exchange, or of the cuftom of merchants, 
yet the facts ftated will apply to no other tranfaction. It appears that 
ducats were to be given for pounds fterling, this was in fact an ex- 
change; again, the defendant promifed to re-pay the original mone 
advanced with all damages and intereft ; this is the precife obligation of 
the drawer of a bill of exchange, according to the /aw merchant. Be- 
fides, the tranfaction, if literally true as fet forth in the declaration, 
was at leaft a very uncommonone. A. is fuppofed to make I. C. his 
attorhey for the purpofe of paying £.110 to B. and to receive a pro- 
mife from B. that John of G. fhould pay to Reginald S. 443 ducats. 
And A. is alfo fuppofed to have made Reginald S. his attorney for the 
purpofe of receiving the ducats. Such a tranfaction mutt certainly 
be very rare, efpecially as it was fo much eafier to have done the fame 
thing in fubftance by a fimple bill of exchange. 


In the oldeft books extant in the Englith language on the fubject of 
the law merchant, viz. Malynes’s lex mercatoria, written in 1622, and 
Marius’s advice, which appeared. in'1651, it is faid that regularly 
there are four perfons concerned in the negotiating a bilhtof exchange. 
A. a merchant in Hamburgh, wanting to remit money to D. in En- 
gland, pays his money to B. a banker in Hamburgh, who draws a bill 
on C. his correfpondent or factor in England, payable to D. in En- 
gland, for value received of A. But in the declaration above recited 
there are five perfons concerned; and if, as is fuppofed, that tranf- 
a¢tion was upon a bill of exchange, the fifth perfon muft have been 
an indorfee, or aflignee of the bill. “Another reafon for fuppofing this 
to be the cafe, is, that Raftell has no other form of a declaration by 
an indorfee, although he has two by the payee, viz. one againft an accept- 
or and ene again{t a drawer. 
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In the declaration of payee v. acceptor, fol. 338. (a.) the foreign mer- 
chant who paid the 1400 crowns to the drawer of the bill in France, 
to be remitted to the plaintiff (the payee) in England, is ftated to be 
the plaintiffs faftor ; and the drawer of the bill is ftated to be the 
factor of the defendant (the acceptor) fo that the plaintiff, by his fac- 
tor,-is fuppofed to pay to the defendant, through the medium of the 
defendant’s factor, the 1400 crowns, in confideration of which it is 
averred that the defendant in England, promifed the plaintiff to pay 
him £. 414 3 4 lawful money of England. 


This declaration fets forth that whereas the plaintiff on the roth 
June, 37 Eliz. at Rochelle in France, in parts beyond feas, by the hands 
of a certain T. §. then the factor of the plaintiff ; at the requeft of a 
certain R. W. then the faétor of the defendant, delivered and paid to the 
faid R. W. then the fadtor of the defendant, to the ufe of the defendant, 
as much ready money as amounted to 1400 French crowns, of the 
money of France, in parts beyond fea, at the rateof 5/11 lawful 
money of England for each French crown: And thereupon the faid 
R. W. at Rochelle aforefaid, then delivered to the faid I. 5. three bills 
of exchange, viz. firft, fecond and third. In the firft of which bills 
of exchange the faid R. W. requefted the defendant to pay to the 
plaintiff at L. £. 414 3 4 lawful money of England, at the end 
of thirty days next after fight of that bill of exchange, (the fecond 
and third bills of exchange to the plaintiff not paid). It then fets 
forth the tenor of the fecond and third bills, and then avers that the 
defendant, on the day and year firft aforefaid, at the city of E.in the coun- 
ty of the faid city, :# confideration thereof undertook, and to the plaintiff 
then and there and faithfully promifed that he, the defendant, well 
and faithfully would pay to the plaintiff, to the plaintiff’s ufe at 
the city of E. aforefaid in the county of the faid city, by way of exchange 
according to the ufage of merchants, the aforefaid { 414. 3. 4 lawful 
money of England, at the end of thirty days next after fight of any of 
the bills of exchange aforefaid ; and the plaintiff in faét faith, that af- 
terwards, viz. on the ift September in the year aforefaid, at, &c. the 
firft of the faid bills came to the fight of, and was then and there fhewn 
to the defendant, yet the defendant not regarding, &c. but contriving, 
&c. did not pay the faid £. 414. 3. 4, &c. at the end of the faid gerd 
days, &c. Whereby the defendant loft the benefit of trading wi 
the faid £. 414. 3. 4, &c. to his damage £.600. 


In this declaration it will be perceived that the cuftom of merchants 
is not alleged as the foundation of the a€tion, or the caufe of liability 
of the defendant. Nor is it ftated that the defendant accepted the bill. 
But the plaintiff grounds his a€tion upon the defendant’s promife to 
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pay the amount mentioned in the bill, in confideration of 1400 crowns 
paid to his ufe in France; and in confideration that his fa€tor had 
drawn and delivered the bills to the plaintiff’s faftor. This idea of 
factorage is probably a fiction introduced for the purpofe of adapting 
the cuftom of merchants to the common law forms, and to fhow a fuf- 
ficient confideration for the afflumpfit. The queftion of factorage was 
not traverfable ; as the facts of drawing the bill, and the drawee’s ac- 
ceptance, were fufficient evidence of the drawers being the acceptor’s 
factor quoad hoc. This fiétion might perhaps be confidered as part of 
the cuftom of merchants; but, at any rate, it feems to have been con- 
fidered neceffary in order to create that degree of privity between the 
payee and the acceptor which at that time was fuppofed neceflary to 
fupport the action of affumpfit. 


Both this and the former, are declarations at common law ; that is, 
neither of them is aided by the cuftom of merchants, unlefs the cuftom 
may be confidered as fupporting the fiction of fa€torage. They fhow 
alfo that if privity of contraét was neceflary at common law to fup- 
port the action of aflumpfit, the law would prefume a privity, or at 
leait would prefume facts which conftituted a privity, between the 
payee and acceptor, or between an indorfee and a drawer of a bill of 
exchange. 


As in the latter declaration, the original advancer of the money to 
the drawer in France, is prefumed to be the factor of the payee, (the 
plaintiff,) fo in the former, Reginald S. (the payee) and I. C. the ori- 
ginal advancer of the money, are prefumed to be the factors of the 
plaintiff, (the indorfee.) 


In 1 Brownloe’s declarations printed in 1652, p. 267, is 2 declaration 
by the payee againft the acceptor, in which the acceptor is alleged to 
be the factor of the drawer, but the original advancer of the money is 
not {tated to be the factor of the plaintiff, as in the declarations in Raf- 
tell ; although it is averred that the original advancer of the money 
paid it to the drawer with intent that it fhould be paid in England by 
the drawer’s factor (the drawee) to the plaintiff (the payee) which is 
the fame thing ; for if he paid it with that intent, it was paid for the 
benefit of the payee. 


In the fame volume p. 269 is a declaration by payee v. Drawer, in 
which the advancer of the money is exprefsly ftated to be the fa€tor of 
the plaintiff; but the drawee is not alleged to be the factor of the 
drawer. In both cafes the cuftom is ftated to be between _Englith 
merchants and foreigners, and their _fadfors or fervants. 
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Probably at this time it began to be confidered as unneceffary: to al- 

¢ the intermediate parties on the bill to be the factors of the par- 
ties to the a€tion, in as much as it was a mere fiétion, the want of 
which was confidered as fupplied by an allegation of the cuftom. 


But in his fecond volume, printed in 1654, p. 58, there is another 
declaration by the payee v. acceptor of a bill of exchange, in which 
the payee is called the factor of the advancer of the money, and the 
drawee the faétor of the drawer. There is alfo an averment of the 
cuftom. ‘This declaration refers to Hillary term, 4 Fac. Rall 155, 
from whence it was probably taken. 


In Browne's vade mecum, (2d Ed. 1695,) p. 12, is a declaration 
by payee v. acceptor, alleging that the plaintiff himfelf paid the mo- 
ney to the drawer who was the defendant’s faétor. It alfo fets forth 
the cuftom. 


In p. 16, is another by payee againft acceptor, like that in Raftell, 
fol. 338, (a) alleging that the p/aintiff’s fa€tor beyond fea, paid the 
money to the defendant’s fa€tor, who drew a billon the defendant (his 
matter,) payable to the plaintiff, who fhowed and delivered it to the 
defendant, who in confideration thereof, promifed to pay, &c. 


This is a declaration at common law, and not on the cuftom. The 
date of the bill mentioned in the declaration is Sept. 10, 1584, ( 26th 
of Eliz. ) one year before the date of that in Raftell. 


In p. 18, is another declaration at common law by payee v. accept- 
or of a foreign bill, in the cafe of Williamfon v. Holiday, Trin. 9. Fae. 
Rot. 712, in which it is alleged that the plaintiff by his fa€tor paid 
the money to the defendant's fattor, for which he drew on the defend- 
ant payable to the plaintiff, who fhowed it to the defendant, who ac- 
cepted it, and in confideration of the premifes promifed to pay, &c. 


In p. 19, is a declaration by payee v. drawer, in which the pilain- 
tiff declares that he paid the defendant {.45, for which the defendant 
drew and delivered to the plaintiff, a bill of exchange on a certain 
Thomas Cole, at Venice, requiring him to pay to the plaintiff for the 
defendant, 200 ducats, at 2 days fight; and in confideration of the pre- 
mifes undertook and promifed that he would, by the hands of the faid 
Thomas Cole, in Venice, pay to the plaintiff the faid 200 ducats. He 
then avers that he fhowed the bill to Cole, who refufed to pay, yet 
the defendant had not, by the hands of the faid Cole, nor in any 
other manner paid the ducats, &c. 
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In p. 21, is a declaration at common law by the original advancer 
of the money to whofe ufe the money was to be paid by way of ex- 
change, againft the drawer. It alleges that the plaintiff paid the de- 
fendant at his requeft, £. 100, lawful money of England, for which 
the defendant drew a bill on I. W. at Middleburgh, requiring him to 
pay at ufance, to one George Chandler, or bearer, to the ufe of the 
plaintiff, £.174 11 0 Flemith; and that in confderation of the premifes 
the defendant undertook, &c. that if the faid 1. W. fhould not accept 
the bill, nor pay the £.174 11 © Flemith, according to the tenor of 
the bill, then the defendant would pay. the plaintiff the original fum 
advanced, viz. {.100, lawful money ef England. It then avers, 
that I. W. did not accept nor pay; and a proteft for non-acceptance 
and notice to defendant; yet he has not paid the £. 100, &c. 


Thefe are the greater part of the precedents of declarations on bills 
of exchange, to be found in the printed books before the ftatute of 
Anne; and in all of them thofe facts are ftated which bring the cafe 
within the principles which were confidered as neceflary to fupport the 
action of aflumpfit in general cafes at common law. In the more 
modern forms the liability of the defendant under the cuftom, is con- 
fidered as a fuflicient confideration to raife an aflumpfit without aver- 
ing thofe intermediate fteps which may be confidered as the links of 
the chain of privity which conneéts the plaintiff with the defendant. 
The reafon of this change of form was probably the confideration 
that thofe intermediate links were only fictions, or prefumptions of 
law, which were never neceflary to be ftated. 


Thefe authorities tend to fhow, that in mercantile tranfactions pri- 
vity is not neceflary to the foundation of an action; or that if it is, 
the law will prefume a privity. It will be feen in the courfe of thefe 
obfervations that privity is not neceflary to fupport the action for mo- 
ney had and received, in any cafe. 







III. Having thus feen how the law merchant was underftood at the 
time of te ftatute of Anne, and the manner in which it was applied 
to the forms of judicial procefs, it will now be neceflary to enquire at 
what time the law merchant was confidered as applicable to inland 


‘bills, and what was the law refpecting /uch bills and promiffory notes, 


\prior to the ftatutes of 9 and 10 W. 3,°c. 17, and 3 and 4 Anne, c. 9. 


\ It is not afcertained exactly at what time in/and bills firft came into 
ufe in England, or at what period they were firft confidered as entitled 
to the privileges of bills of exchange under the law merchant. But 
there was a time when the law merchant was confidered as “ confined 
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« to cafes where one of the parties was a merchant ftranger,” 3 Woode- 
jon 109, and when thofe bills of exchange only were entitled to 1ts pri- 
vileges, one of the parties to which wasa foreign merchant/ This 
feems to have been the cafe at the time when Malynes wrote his /ex 
mercatoria, in the 4th page of which he fays ‘He that continually 
« dealeth in buying and felling of commodities, or by way of permu- 
«tation of wares, both at home and abroad in foreign parts, is a mer- 
« chant.” It may be obferved alfo that Malynes takes no notice of inland 
bills ; hence we may prefume that they were not in ufe in his time. 
He dates his preface to the 4x mercatoria, on the 25th of Nov. 1622, 
and {peaks of his book (p. 5,) as the fruit of 50 years experience. Ma- 
rius (p. 2,) fays, that « Mr. John Trenchant, in his book of arithme- 
“tick, printed at Lyons in Anno 1608, obferves, that an exchange 
« made in the fame realm, is not real.” In the cafe of Bromwich v. 
Loyd, 2 Lutw. 1585, (Hill. 8. W. 3. C. B.) chief juftice Treby 
faid ‘that bills of exchange at firff were extended only to merchants 
firangers trading with Englifh merchants; and afterwards to inland 
bills between merchants trading one with another here in England; 
and after that to all traders and dealers, and of late to all perfons trad- 
ing or not.” And in Buller v. Crips, 6 Mod. 29, (2 Anne, ) lord 
chief juftice Holt faid, he remembered “ when aéfions upon inland 
“ bills of exchange firft began.” 


Perhaps lord Holt might have been corre@ as to the time when 
aétions upon inland bills firft began, or rather when the firft notice 
was taken of a difference between in/and and foreign bills; but it ap- 
pears probable that inland bills were in ufe much before lord Holt’s 
remembrance.J Marius firft publifhed his advice concerning bills of 
exchange in 1651, half a century before lord Holt fat in the cafe of 
Buller v. Crips, as appears by Marius’s preface to his 2d edition; and 
he there fays he has been 24 years a notary public, and in the practice 
of protefting ‘ in/and inftruments and outland inftruments/’ In p. 2, 
{peaking of a bill between merchants in England, he fayS, it * is in 
‘¢ all things as effe€tual and binding as any bill of exchange made be- 
«yond feas and payable here in England, which we ufe to call an 
“ outland bill, and the other an inland bill.” If we go back 24 years 
from 1651, the time when Marius firft publifhed his advice, it will 
bring us to the year 16273; but if we go back 24 years from 1670, 
the probable date of _his 2d edition, (which was probably his meaning) 
it will givt us the year,1646, as the earlieft date to which we can trace 
them. As Malynes in his /ex mercatoria, of 1622, does not notice 
them, and as Marius mentions them as exifting in 1646, it feems pro- 
bable that they began to be in ufe between thofe two periods. Kyd, 
in his treatife on bills, p. 13, (Dublin edition, 1791,) {peaking of pro- 
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muifory notes, fays, “the period of their introduction appears to have 
“been about _30 years before the reign of queen_Anne ;” but the only 
authority he cites is 6 Mod. 30, (2 Anne,) the cafe of Buller v. Crips, 
above mentioned, in which lord Holt fays, he had confulted two of: 
the moft famous merchants in London, who informed him that * it 
“ was_very frequent with them _ to make fuch notes, and that they 
“looked upon them as oe exchange and that they Aad been ufed 
“* for a matter of 30-year.” ‘Yhis expreflion, it will be obferved, does 
not reftrict the period to that limit, and it is probable that 30 years 
was 2 loofe expreflion, and as far back perhaps as thofe merchants 
could ‘carry their recolleétion of any mercantile tranfaétion. It is 
certain that promiflory notes were in ufe upon the continent in thofe 
commercial cities and towns with which England carried on the 
greateft trade, long before that period; and were negotiable under 
the cuftom of merchants in the countries from whence England 
adopted the greater part of her commercial law. They were called 
bills obligatory, or bills of debt, and are defcribed with great accuracy 
by Malynes in his /ex mercatoria, p. 71, 72, &c. where he gives the 
form of fuch a bill, which is copied by Molly in p. 447, (7th edition 
London, 1722,) and will be found in fubftance exaétly like a modern 
promiffory note. ‘I, A. B. merchant of Amfterdam, do by thefe 
‘* prefents, acknowledge to be indebted to the honeft C. D. Englith 
«merchant, dwelling at Middleborough, in the fum of £. 500, cur- 
** rent money, for merchandife, which is for commodities received of 
«him to my content; which fum of £. 500, as aforefaid, I do hereby 
‘ promife to pay unto the faid C. D. (or the bringer hereof) within fix 
« months after the date of thefe prefents. In witnefs whereof, I 
“have /ub/cribed the fame at Amfterdam, this day of July, 
“ » 





This is nothing more than a verbofe promiffory note, which ftrip- 
ped of its redundancies is fimply this—For value received, I promife 
to pay to C. D. or bearer, £. 500, in fix months after date. 


In p. 72, fpeaking of thefe bills obligatory, he fays, *« The fince- 
« rity of plain dealing hath been hitherto inviolable in the making of 
« the faid bills, which every man of credit and reputation giveth of 
“ his own hand writing, or made by his fervant, and fubfcribed by 
‘chim, without any feal or witnefs thereto; and is made payable to 
«‘ fuch a merchant or perfon, or to the bearer of the bill, at {uch times 
of payment as is agreed.” 


As Malynes fays nothing of inland bills, and yet is fo very parti- 
cular refpecting promiffory notes, the probability is that the antiquity 
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of the latter is greater than that of the former, and that they were 
more certainly within the cuftom of merchants. Indeed there is a 
cafe prior to any in the books upon inland bills, which is believed to 
have been brought upon fuch a promiffory note, or bill obligatory, as 
is defcribed by Malynes. It is in Godbolt 49, ( Mich. 28. 29. Eliz. 
«“ Anno 1586,) * Anaction of debt was brought upon a concefit fal- 
“ vere, according to the law merchant, and the cuftom of the city of 
« Briftow, and an exception was taken, becaufe the plaintiff did not 
« make mention in the declaration of the cuftom; but becaufe in 
«« the end of his pleahe faid * protefando, fe fequi querelam fecundum 
“ confuetudinem civitatis Briflow,” the fame was awarded to be good ; 
«“ and the exception difallowed.” 


Lord Ch. Baron Comyns in his digeft, Tit. merchant, F. 1. F. 2. in 
abridging the fubftance of what Malynes had faid upon this fubjeé& 
of bills of debt, or bills obligatory, does not hefitate to ftate the law to 
be that * payment by a merchant fhall be made in money or by bill. 
« Payment by bill is by di// of debt, bill of credit, or bill of exchange. 
« A bill of debt, or bill obligatory is, when a merchant by his writing 
“«“ acknowledges himfelf in debt to another in fuch a fum, to be paid at 
“ fuch a day, and /ub/cribes it at a day and place certain. Sometimes a 
“feal is putto it. But /uch bill binds by the cuffom of merchants, with- 
“ out feal, witnefs or delivery. So it may be made payable to dearer, 
« and upon demand. Soit is fufficient if it be made and fubfcribed 
« by the merchant’s fervant. So abill of debt may be affigned to ano- 
“ther toties quoties. And now by the ftat. 3 and 4 Anne, g all notes in 
‘s writing made and figned by any perfon, or the fervant or agent,” &c. 
(reciting the terms of the ftatute.) By thus arranging his quotations 
from Malynes under the fame head with the ftatute of Anne refpe&t- 
ing promiflory notes, it is to be inferred that he confidered the cuftom 
of merchants refpecting bills of debt, as {tated by Malynes, to be the 
caufe or origin of the ftatute refpecting promiffory notes ; and by con- 
necting the former with the latter by the conjunction * and,” it feems 
to be itrongly implied, that he confidered the fatute only as a confirma- 
tion of what was law before. ‘That he was correct in this opinion, and 
that the foreign cuftom of merchants refpe¢ting promiffory notes men- 
tioned by Malynes was gradually and imperceptibly engrafted into the 
Englifh law merchant at the fame time, and under the fame fanétion 
with inland bills, and that that cuftom was acknowledged repeatedly 
by folemn legal! adjudications in the Englith courts before the ftatute of 
Anne, will probably be admitted when the authorities are examined 
which will be prefented in the following pages. A greater degree of 
weight will be attached to the opinion of Comyns, when it is recol- 
lected that he was either at the bar or on the bench during the reigns of 
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K. W. 3, Queen Anne, Geo. 1, and Geo. 2, and muft therefore have 
known how he law ftood before the ftatute, what motives produced 
it, and what was the true intent of the parliament in paffing it. 





Anderfon, in his biftory of commerce, relates a number of faéts which 
may throw fome light upon this fubje&. 


In vol. 1, p. 171, {peaking ef the great antiquity of bills of exchange, 
he mentions a charter granted by the emperor Barbaroffa to the city of 
Harmburgh anno 118g, in which one of their rights is ‘ to negotiate money 
“« by exchange.” Heobferves alfo, that bills of exchange were very 
new at this time in Europe, and were then in ufe only in the moft con- 
fiderable commercial cities. In p. 204 he fays, that re-exchange, by 
way of damages, was firft invented by the Ghibelines, when driven 
out of Italy by the Guelphs; and in p. 274, bills of exchange were 
known in England anno 1307, about the laft year of the reign of Ed. 1, 
and are alluded to in the ftatutes of sth R. 2, c. 3, anno 1381, and 14 
R. 2, c. 2, anno 1390. They are alfo mentioned anno 1406 and are 
called litere Cambii. Hence it appears that for a period of nearly 350 
years the cuftom of merchants refpe€ting bills of exchange was con- 
fidered as confined to foreign bills, and it is now upwards of 150 
years fince it has been allowed to extend to inland bills. 


The time when inland bills and promiffory notes began to be in 
general ufe in England was probably about the year 1645 or 1646 ; 
and their general ufe at that time may be accounted tor by the faéts 
{tated in Anderfon’s bift. of commerce, vol. 1. p. 386, 402, 484, 492, 


493s $19 and 520. 


In the year 1638 or 1640, King Charles forceably borrowed £[ 200,000 
of the merchants of London, “ who had lodged their money in the 
« King’s mint in the tower, which place, before banking with gold- 
« {miths came into ufe in London, was made a kind of bank, or repofi- 
“ tory for merchants therein fafely to lodge their money ; but which, 
« after this compulfory loan, was never trufted in that way any more.” 


«¢ Afterwards they generally trufted their cafh with their fervants, 
« until the civil war broke out, when it was very cuftomary for their 
« apprentices and clerks to leave their mafters, and go into the army. 
«¢ Whereupon the merchants began, about the year 1645, to lodge their 
* cafh in goldfmiths’ hands, both to receive and pay for them ; until 
« which time the whole and proper bufinefs of London goldfmiths 
* was to buy and fell plate and foreign coins of gold and filver,” &c. 
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¢ This account,” fays Anderfon, ‘ we have from a fcarce and mo 

ts curious {mall pamphlet, printed in 1676, entitled * The myffery of t. 

«“ new-fafbioned goldfmiths, or bankers, difcovered, in eight quarto pages,” 
from which he extra¢ts the following paflage. “ Such merchants’ fer- 
« yants as ftill kept their mafter’s running cath, had fallen into a way 
“ of clandeftinely lending it to the gold{miths at 4 pence per cent. per 
« diem ; who by thefe and fitch like means, were enabled to lend out 
“ great quantities of cath to neceflitous merchants and others, weekly 
“ or monthly at high intereft ; and alfo began to difcount the mer- 
« chants’ bills at the like or an higher rate of intereft. ‘That much 
« about this time, they (the goldfimiths or new fafhioned bankers) be- 
‘* gan to receive the rents of gentlemen’s eftates remitted to town, and 
“ to allew them and others, who put cafh into their hands, fome in- 
“ tereft for it, if it remained a fingle month in their hands, or even 
“ alefler time. This was a great allurement for people to put their 
* money into their hands, which would bear intereft till the day they 
“ wanted it; and they could alfo draw it out by £.100, or £. 50, &c. 
“ ata time, as they wanted it, with infinitely lefs trouble than if they 
*: had lent it out on either real or perfonal fecurity. The confequence 
“ was that it quickly brought a great quantity of cafh into their hands ; 
“ fo that the chief or greater part of them were now enabled to fupply 
“ Cromwell with money in advance on the revenues, as his occafions 
“ required, upon great advantage to themfelves. 


« After the reftoration, King Charles being in want of money, they 
“ took ten per cent. of him darefacedly ; and by private contraét on ma- 
« ny bills, orders, tallies and debts of that king, they got 20, fome- 
‘¢ times 30 per cent. to the great difhonor of the government. This 
“ great gain induced the goldfmiths to become more and more lenders 
«‘ tothe king; to anticipate all the revenue; to take every grant of 
« parliament into pawn, as foon as it was given ; alfo to outvie each 
“« other in buying and taking to pawn, bills, orders and tallies ; fo that 
« in effect all the revenue pafled through their hands. And fo they 
«« went on till the fatal fhutting of the exchequer, in the year 1672.” 


The banking trade was at its greateft height in 1667, when the 
Dutch burnt fome thips at Chatham. But that difafter caufing a run 
on the bankers, it in fome meafure leflened their future credit, which 
was entirely ruined by the fhutting up of the exchequer, five years 
after; by which they were prevented from drawing out the money 
weeekly, as it came in, fo as to anfwer the demands upon them. 
The confequence was their failure for nearly a million and an half 
fterling, which fum they were in advance to the king ; and the ruin 
er injury of 10,000 families. 
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This fhort hiftory of the goldfmiths will account for the fudder 
increafe of paper credit after the year 1645, and renders it extremely 
probable that inland bills and promiffory notes were in very general 
ufe and circulation. Indeed, we know that to be the fa&@ from the 
cafes in the books; upon examining which we fhall find that there 
was no diftinétion made between inland bills of exchange, and pro- 
miffory notes; they were both called dilis ; they were both called 
notes; fometimes they were called ¢¢ bills or notes.” Neither the 
word “ inland” nor the word iffory” was at this time in ufe, as 
applied to diftinguifh the one fpecies of paper from the other. The 
term “¢ promiffory note” does not feem to have obtained a general ufe 
till after the ftatute. There was no diftinétion made, either by the 
bench, by the bar, or by merchants, between a promiffory note and 
an inland bill, and this is the cawfe of that obfcurity in the reports of 
mercantile cafes during the reigns of Charles 2d, James 2d, and K. 
William, of which Lord Mansfield complained fo much in the cafe 
of Grant and Vaughan, 3 Bur. 1525, and 1 W. Bl. 488; wherehe 
fays, that in all the cafes in K. William’s time, “ there is great cen- 
“ fufion; for, without fearching the record, one can not tell whether 
“ they arofe upon promiffory notes, or inland bills of exchange ;” 
« for the reporters do not exprefs themfelves with fufficient precifion, 
* but ufe the words “ note” and “ bill” promifcuoufly.” This want of 

recifion is apparent enough to us who now (fince the decifion of 
Lord Holt in the cafe of Clerk v. Martin, ) read the cafes decided by 
him before that time ; but at the time of reporting them there was no 
want ef precifion in the reporter, for there was not in fact, and never 
had been fuggefted, a difference in law between a promiflory note 
and an inland bill. They both came into ufe at the fame time, were 
of equal benefit to commerce, depended upon the fame principles, and 
were fupported by the fame law. 


IV. The cafe 'of Edgar and Chut, or Chat and Edgar, reported in 
1?. Keb. 592, 636. Mich. 15. Car. 2. Anno 1663, feems to be the firft in 
the books which appears clearly to be upon an in/and bill of exchange. 
Without doubt many had preceded it, and pafled /ub filentio. ‘The 
cafe was this: A butcher had bought cattle of a grazier, but not 
having the money to pay for them, and knowing that the par/on of 
the parifh had money in London, he obtained (by promifing to pay 
for it) the parfon’s order or bill on his correfpondent, a merchant in 
London, .in favour of the grazier. The parfon having doubts of: the 
credit of the butcher, wrote fecretly to his correfpondent not to pay 
the money to the grazier until the butcher had paid the parfon. In 
confequence of which, the London merchant did not pay the draft, 
and the grazier brought his {uit againft the parfon and declared on the 
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exftom of metchants. It was moved in arreft of judgment that neither 
the drawer nor payee wasa merchant. But it was held to be fufficient 
that the drawee was a merchant. 


Next came the cafe of Woodward v. Row,’ Mich. 18. Car. 2. 
Anno 1666. 2 Keb. 105. 132, in which the court faid that « the 
«‘ Jaw of merchants is the Jaw of the land, and the cuftom is good 
« enough generally for any man, without naming him merchant; and 
«“ they will intend that he of whom the value is said to be received by the 
“ defendant was the plaintiffs servant.” 


The next is Milton’s ease, Mich. 20. Car. 2. Hard. 485, of which 
it may be neceffary to take notice, as it has been confidered as a lead~ 
ing cafe, and as having eftablifhed fome principles upon which a 
number of fabfequent cafes have been decided. It was an aétion of 
debt in the exchequer upon a bill of exchangeaccepted. The plaintiff 
declared that by the cuffom of England, if a merchant fend a bill of 
exchange to another merchant to pay money to another perfon, and 
the bill be accepted, that he who accepts the bill does thereby become 
chargeable with the fum therein contained; and that a certain mer- 
chant drew a bill of exchange upon the defendant, payable to the 
plaintiff, which bill the defendant accepted; per quod aétio accrevit. 
Upon wil debet pleaded, the verdict was for the plaintiff. A motion 
was made in arreft of judgment, and one of the reafons afligned was 
that there was “no privity between the plaintiff and defendant,” 
« nor any contract in deed, or in law.” 


The chief Baron, among other things, faid that « without doubt if 
* the common law, or the cuftom of the place, create a duty, debt 
« lies for it; asin the cafe of a toll due by cuftom; 20. H. 7. 1. and 
«¢ fo in cafes of a certain fum due by cuftom for pound breach to the 
« lord of the manor, or to a goaler for -bar fees, 31. H.7. But the 
“ great queftion here is, whether or no a debt or duty be hereby raifed : 
« For if it be no more than a collateral engagement, order or promife, 
«« debt lies not, as in the cafe that has been cited, of goods delivered 
“by A. to B. at the requeft of C. which C. promifeth to pay for if 
« the other does not ; for in that cafe a debt or duty does not arife be- 
“ twixt A. and C. but a ¢vllateral obligation only. In our cafe the 
“ acceptance of the bill amounts clearly to a promife to pay the mo- 
* ney; but it may be a queftion whether it amounts to a debt or not.” 


Precedents were ordered to be fearched; but none being found, 
the court afterwards, in Hillary term, 20, 21, C. 2, declared their opi- 
nions, “ that an action of debt would not lie upon a bill of exchange 
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“ accepted, againft the acceptor; but that a fpecial a@tion upon the 
« cafe muft be brought againft him. For the acceptance does not create 
“a duty, no more than a promife made by a ftranger, to pay, &c. if 
« the creditor will forbear his debt. And he that drew the bill con- 
“tinues debtor, notwithftanding the acceptance, which makes the 
« acceptor liable to pay it. And this courfe of accepting bills being 
“a general cuftom among all traders both within and without the 
«realm, and having every where that effeét as to make the acceptor 
« liable to pay the contents, the court muft take notice of that cuftom; 
« but the cuftom does not extend fo far as to create a debt; it only 
« makes the acceptor onerabilis to pay the _—. Though cuftom 
«« may give an action of debt, as in the cafe of toll; and fo in cafe of 
a fine for a copyhold. 


«“ Wherefore, and becaufe no precedent could be produced, that an 
« action of debt had been brought upon an accepted bill of exchange, 
«¢ judgment was arrefted.” : 

The ground of this judgment feems to be that the drawer is the ori- 
ginal debtor, and that the undertaking of the acceptor is only to pay 
the drawer’s debt ; and therefore is a collateral and not an original en- 
g:gement. If the court were miftaken in this pofition, the cafe is not 
law; or at leaft the reafon of the cafe fails. It may be true that the 
drawer isthe original debtor until the bill is accepted; but after the bill is 
accepted the acceptor is the original debtor, and the undertaking of the 
drawer is collateral, viz. to pay, in cafe the acceptor does not. The 
quettion in the cafe of Heylin and Adamfon, 2 Bur. 674, was, who 
was the original debtor in a bill of exchange. Lord Mansfield faid, 
« a bill of exchange is an order or command to the drawee, who has, 
“or isfuppofed to have, effects of the drawer in his hands, to pay. 
ss When the drawee has accepted, 4e is the original debtor.” If fo, a 
du’y is certainly created by the acceptance, and according to the ch. 
Baron’s own_admiffion debt lies fir it.” In the fame cafe of Heylin 
v. Adamfon, lord Mansfield ftates the law to be the fame refpeéting 
the maker of a promiffory note, as the acceptor of a bill of exchange; 
yet ithas been held in the cafes of Rumbald v. Ball, 10 Mod. 38, -Rud- 
dey and Price, 1 H. Bl. 547 and Bifbop v. Young. 2 Bos and Pul. 78, 
that debt lies againft the maker of a promiffory note. See alfo Chitty 
on bills, 220, where the authority of the cafe in Hardres 485, is doubted. 


The next cafe is that of Brown and London, reported in 1 Vent. 152, 
s Lev. 298, 1 Mod. 285 and2 Keb. 695, 713, 726, 758, 822, ( Mich, 
22, Car. 2. anno 1670) in which it was decided, upon the authority 
of Milton's cafe, Hard. 485, that indebitatus affumpft would not lie upon 
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the acceptance of a bill of exchange. This cafe was not decided on the 
ground of want of privity, becaule it is faid by the court, that « if A. 
«« delivers money to B. to pay to C. and gives C. a bill of exchange 
« drawn on B. and B. accepts the bill,.and doth not pay it, C. may 
“ bring an indebitatus affump/it againft B. as having received money to his 
« w/e: but then he muft not declare only on a bill of exchange accepted, as 
«“ the cafe at bar is.” And in the cafe of Radles vu. Sikes, at the fame 
term, 2 Keb.711. Suchadeclaration of indebitatus affumpfit for mo- 
ney had and received in cafe of a bill of exchange, was adjudged 
good upon demurrer. ' 


The cafe of Baker v. Hill (Pafch. 28, Car. 2) 3 Keb. 627 is the next 
which occurs inthe books. [his is faid by the reporter to be’ Debt 
« on inland bill by cuftom of merchants.” This appears to be the firft 
cafe in which the term “ in/and Lill” is ufed, but it furnifhes no evi- 
dence that the cafe was not upon a promiflory note ; for it will be ob- 
ferved by any one who will take the trouble to examine the.cafes prior 
to the judgment in the cafe of Clerk v. Martin (1 Anne.) that the term 
promiffory note was not in ufe, nor had they any technical name by which 
to diftinguifh a promiffory note from an inland bill of exchange, unlefs 
it was by calling the former an inland bill, and the latter an inland bill 
of exchange. In the cafe of Baker and Hill, the circumftance of its be- 
ing an action of debt, induces a fufpicion that it was a promiflory note, 
becaufe we have already feen that in the cafe of a bill of exchange, it 
had been decided in Hard. 485, that an action of debt. would not he. 


In the next cafe, which is “ againft Eloorough,” Pafch. 28, Car. 2, 
3 Keb. 765, it feems doubtful whether it was a promiffory note, or an 
inland bill of exchange. It is a fhort note of a cafe in thefe words, 
« In action upon the cafe on cuftom of London, that any merchant or 
« other inhabitant there /ub/cribing a note for payment of meney to any other, 
« not faid where inhabiting ; on default of payment by him on whom 
«“‘ the bill is drawn, fhould pay, &c. Thompfon excepted in arreft of 
«< judgment, that no action lieth as between merchants it doth ; /ed 
«¢ non allocatur, for per curiam there is as much reafon for inland bills as 
« for bills of exchange, and this is no more, and being averred that the 
‘ defendant is an inhabitant in L. &c. judgment for the plaintiff.” 


The cafe of Shelden v. Hentley, 2 Show. 161, (33, Car. 2, B. R. anno 
1680 ) was “ upon a note under feal, whereby the defendant promifed 
“to pay to the bearer thereof, upon delivery of the note, £.100, and 
«“ avers that it was delivered to him, (meaning the defendant) by the 
“‘ bearer thereof, and that he (the plaintiff) was fo.” 
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It was objefted that this was no deed becaufe there was no perfon 
named in the deed to take by it. But it was anfwered that it was not 
a deed until delivered, and then it wasa deed to the plaintiff. 


*« Court. The perfon feems fufficiently defcribed at the time that ’tig 
«*« made a deed, which is at its delivery: and fuppofe a bond were 
“* now made to the lord Mayor of London, and the party feals it, and 
“ after this mian’s mayoralty is out, he delivers the bond to the fubfe- 
** quent mayor, this is good; et traditio facit chartam Ioqui. And by 
** the delivery he expounds the perfon before meant ; as when a mer- 
“« chant promn/fes to pay to the bearer of the note, any one that brings the note 
*¢ fhall be paid. But Mr. juftice Jones faid it was the cuflom of merchants 
«that made that good.” Here it will be obferved that the court, in 
order to elucidate the fubject before them, refer to principles of law 
more certain and better known, viz. that a promiffory note payable to 
bearer is good, and that promiffory notes were within the cuftom of 
merchants. 


Then followed the cafe of Norfolk v. Howard, Trin. 34, Car.2, B. 
R. anno 1681, 2 Show. 235, which was “ cafe upon /p-cial promife 
«¢ on a’note wherein the defendant promifed to pay unto the plaintiff £. 50 
« at any time during the joint lives of plaintiff and defendant, within 
¢ 3 months after the plaintiff fhould demand the fame ;, and no de- 
* mand modo et forma pleaded.” ‘The demand proved was by plain- 
tiff’s attorney who delivered a demand in writing at the defendant’s 
houfe to his maid, by whom it was fent up to the defendant, being 
fick and not to be fpoken with ; the maid brought down word fhe had 
delivered it to her mafter ;—held no good evidence to maintain the 
aétion, for the demand ought tobe perfonal. No objection was made 
to the form of the action; it was only to the fufficiency of the de- 
mand. 


The next cafe is Hintons ( Mich. 34. Car. 2. Anno 1681.) 2 Show. 
235, which is faid to be, * Cafe on a dill of exchange againft the 
«< drawer, Bill not being paid, and payable to I. S. or to the bearer; 
«¢ the plaintiff brings the action as dearer; and upon evidence ruled by 
«« the lord Pemberton, that he muft intitle himfelf to it on a valuable 
«< confideration, though among bankers they never make indorfements 
«« in fuch cafe; for if he come to be bearer by ca/walty or knavery, 
« he fhall not have the benefit of it.” It does not appear that this is 
fot an action on a promiffory note. It feems to have been either a 
banker’s promiffory note or a check drawn on a banker, and at this 
time no difference was fuppofed to exift as to the law in thofe cafes. 
But it expreffes a clear opinion that the dearer of fuch a note or bill 
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may maintain an action in his own name, if he came fairly by the bill. 
And although this principle was denied in the fubfequent cafes of 
Horton and Coggs, Hodges and Steward ; and Nicholfon and Sedgwick . 

t thefe again were exprefsly over ruled and denied to be law by lord 
Mansfield and the reft of the judges in the cafe of Grant v. Vaughan, 
3. Bur. 1516; in which gafe the reafoning of the court applies as 
ftrongly to the cafe of a promiffory note as to that of an inland bill 
ef exchange. 


In the cafe of Claxton v. Swift in the exchequer on a writ of error, 
(Hill 36, 37. Car. 2. Anno 1684.) 1. Lut. 878, it was decided, up- 
on an inland bill, “ that the firft drawer of the bill and every indor- 
« fer is liable to the payment of afum certam, to the laft indorfee.” 
No difference was then taken between an inland bill and a promiffory 
note. Both were confidered as being within the cuftom. So that 
what is ftated to be law as to one may be confidered to be law as to 
the other. 


In the cafes of Cramlington and Evans (T. 3. Fac. 2.) 2. Vent. 296- 
and Ewers v. Benshkin (M. 4. Fac. 2.) 1. Lut. 231, the pleadings 
are fet forth at large, and fhew the manner of declaring upon the 
cuftom as to inland bills. 


The cafe of Darrachv. Savage (Pafch. 2. W. and M, Anno 1689) 
1. Show. 155, was “ indebitatus affampfit for £. 40 received to the 
« plaintiff’s ufe. Non affumpfit pleaded ; and upon the trial, the evi- 
« dence was a bill of exchange or note under the defendant’s hand, da- 
“ ted the 22d February 1687, direéted to a merchant in London, pray 
“ pay to Mr. Darrach or his order the fum of £ 40 and place it to 
“ my account, value received, witnefs my hand.” 


This cafe fhews that a bill or note was good evidence on an action 
for money had and received; and thatno diftinétion was made between 
a bili and a note. 


Horton v. Coggs. (Mich. 2, W. and M. C. B. Anno 1689) 3- 
Lev. 299, was clearly upon a promiflory note, yet in the margin it is 
called “ a/fump/it fur bill de exchange.” ‘The plaintiff “ declared upon 
“a cuftom in London, that if any merchant or other perfon, merchan- 
“ dizing in London, make a note in writing under his hand and there- 
“‘ by promife to pay any fum of money therein contained, to a perfon therein- 
“ named or b-arer; and if the perfon in the note named, to whom by 
“ the note it was promifed to be paid, a/fign or deliver it to any other 
“ perfon to receive it to his own ufe, and he bring it to the drawer 
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* of the note and requeft him to pay it to him who brings the note, 


« then the perfon who made the note was chargeable to pay it to the 
“bearer. And that the defendant being a goldfmith, made fuch a 
“ note, thereby promifing to pay £. 100 to William Barlow, or the 
** bearer; and that Barlow delivered the note to the plaintiff, to re- 
«« ceive the money to his own ufe, in fatisfaction of £.100, due to 
« him by Barlow; and that the plaintiff brought and thowed this to 
* the defendant, and requefted him to pay the £. 100, which he had 
** not done, whereby, by the cuftom, he became chargeable, and fo 
“* being chargeable aflumed to pay. After verdi¢t for the plaintiff, it 


- & was moved in arreft, &c. that this cuftom to pay to bearer was too 


« general; for perhaps the goldfmith, before notice by the bearer, had 
* paid this to Barlow himfelf. (And this was at bar now alleged to 
“ be the truth of the cafe.) And of fuch opinion, after divers mo- 
* tions in Hillary term, and this term, were Pollexfen, Powell and 
«‘ Rookfby. Ventris being dead in the laft vacation. Although upon 
« the trial of the caufe before Pollexfen at Guild-hall, he then held 
« that the action well lay, this matter being objected at the trial. Le- 
« vins of counfel for the plaintiff.” ; 


In this cafe the only obje€tion was that a cuftom to pay to dearer 
was too general. It feems to be admitted that Barlow himfelf might 
have brought an action upon the cuftom; and that a cuftom to pay 
to order or to indorfee would have been good. It is a futhicient anfwer 
to this cafe, that in the cafe of Grant v. Vaughan, 3 Bur. 1516, it 
was declared not to have been law, fo far as it decided that an action 
could not be maintained by the bearer of fuch a note in his own name. 


The cafe of Dehers v. Harriot, (T. 2.W. and M.) 1 Show. 163, 
was this—* A. draws a firft and fecond bill of exchange payable by 
«« himfelf in Dublin, to B. or order,” who indorfed to the plaintiff. 
No queftion was made as to this being a bill of exchange; and yet it 
differs in nothing but in form from a promiflory note. 


The next cafe is Hodges v. Steward, ( Pafch.5. W. and M. ) report- 
ed in Comb. 204. 1 Salk. 125. 12 Mod. 36, and Holt 115. ‘The cafe 
is thus fhortly ftated by Comberbach. “Cafe upon a dill of exchange: 
«¢ Cuftom was laid in London, that where a $4i// is payable to A. or 
“ bearer, it muft be paid to the indorfee. Holt, chief juftice, faid it 
“ was repugnant ; for another perfon, and not the indorfee, might 
‘* be the bearer.” This feems to be the true ground of the decifion, 
although the reafons are varioufly ftated by the different reporters. 
They all call it a bill of exchange, but in 12 Mod. 36. we-are inform- 
ed what kind of a bill of exchange it was, viz. A bill drawn by the 
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defendant on bim/elf, payable to another or éearer. “The payee in- 


' dorfed it, and the indorfee as fuch, and not as bearer, brought the, ac- 


tion, which was held not to lie; becaufe no authority was given to 
the payee to indorfe, or to transfer it by indorfement, And in 1 Salk. 
125, it appears that in the fame cafe a difference was taken between a 
bill payable to bearer, and to order ; for a bill payabie to “ I. S. er Bearer 
« is not affignable by the contra {o as to enable the indorfee to bring 
«an action ; becaufe there is no fuch authority given to the party by 
“the fir contra.” But when the di// is payable to I. 5. or order, 
“there an expre/s power is given to the party to afign, and the indorfee 
“ may maintain an a€tion.” ; 

It was alfo faid that although fach an indorfement is not a good 
afignment of the bill fo as to charge the drawer; yet it is a good 
bill between the indorfer and indoriee; and the indorfer is liable to 
an action for the money, “ for the indorfement is in nature of a new 
“ Dill.” It was alfo held, (as it had been before adjudged in Ailton’s 
cafe, Hard. 485, and in Brown and London’s cafe, 1 Vent. 152,) that 
a general indebitatus affumpfit would not lie on a bill of exchange, but 
that the a¢tion muft be either a general indebitatus affumpfit for money 
had and received, or a {pecial a€tion upon the cafe grounded on the 
cuftom. Upon this cafe it may be remarked that a bill drawn by a 
man on him/elf, is precifely a promiffory note in effet; and Love- 
lafs in his treatife on bills and notes, p. 22, exprefsly fays, * that the 
« Jaw confiders a promiffory note in the light of a bill drawn by a 
« man upon himfelf, and accepted at the time of drawing.” Marius 
alfo in his advice, p. 3, fays, ‘a bill may be by two perfons, as where 
« the drawer makes the bill payable to himfelf or order,” fo where a 
man draws a bill om himfelf. The fame is faid by Kyd, on bills, p. 25 
and Chitty, 22, 48, fays, ‘a bill will be valid where there is only 
“‘ one party to it, for a man may draw on himfelf, payable to his own 
“ order; but in fuch cafe it is faid that the inftrument is more in the 
“ nature of a promiffary note, than a bill of exchange.” 


The next cafe is that of Hill et al. v. Lewis, (H. 5. W. and M. B. 
R.) 1 Salk. 132. This was an action by the holder againft the in« 
dorfer of two notes /ub/cribed by one Moore, a goldfmith, payable to the 
defendant and by him indorfed in blank, and delivered to one Zouch, 
to whom he was indebted. Zouch delivered them fo indorfed to the 
plaintiffs, and received from the plaintiffs therefor other bills and fome 
cafh. One of the notes was payable to the defendant or order, she 
other was payable to the defendant without the words “or order.® 
Moore broke and ran away; the plaintiff declared, 1ft, upon tao dil/s 
of exchange againft the indorfer; adly, upon a mutuatus; 3dly, upon 
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an intebitatus affiimpfit for money laid out for the ufe of the defendant 
And the principal queftiors was, whether the plaintiffs had ufed due 
diligence in applying to Moore forthe money. Holt, chief juftice, held 
“ Lhat gold/miths bills were governed by the fame laws and cuftoms as other 
“ bills of exchange ; and every indorfement is a new bill: And fo long as 
‘¢ a bill is in agitation, (circulation) and fuch indorfements are made, 
<<‘ all the indorfers and every of them are liable as a new drawer. That 
“* by the law generally, every indorfer is liable as the firft drawer, and can 
“« not be difcharged without an a€tual payment ; and is not difcharged 
“ by the acceptance (receipt) of the bill by the indorfee; but by the 
“ cuftom this is reftrained, viz. the acceptance (receipt) is intended to’ 
“‘ be upon this agreement, fc. that the indorfee will receive it of the 
“ firft drawer if he can, and if he can not, then that the indorfer 
“ will anfwer it; as if the firft drawer be infolvent at the time of the 
‘«« indorfement, or upon demand refufes to pay it, or cannot be found. 
‘“¢ And the indorfer is not difcharged. without a€tual payment, until 
** there be fome negleét or default in the indorfee, as: if he does not 
‘¢ endeavour to receive it in convenient time, and then the firft 
“ drawer becomes infolvent.” « He left it to the jury to confider, 
«« whether the time in this cafe were convenient time or not; and if 
«« the plaintiff had convenient time to receive his money, then to find 
“ for the defendant, otherwife for the plaintiff. And they upon con 
«¢ fideration found for the plaintiff; upon which the plaintiff prayed to 
take the verdict upon the indebitatus affumpfit. Et per chief jufiice, 
« You can not take the verdi€t upon any part of the declaration but 
“ that to which evidence was given, and bere it will be good if found upon 
“« the bills of exchange ; but if the evidence be applicable to any other part 
** of the declaration, you make take it upon any fuch part to which the 
«* evidence is applicable. And becaute Zouch had {worn that he re- 
« ccived the benefit of, and had been fatisfied with the bill he took of 
« the plaintiff, by which the defendant was difcharged againft Zouch, 
« the verdiét was taken upon the indebitatus affumpfit for money laid 
“ out for the defendant’s ufe; and itfeemeth the indorfement by the 
«« defendant to the plaintiff was good evidence of a requeft to pay the 
“« faid money to Zouch. Now, exception was taken that one bill was 
« payable to the defendant only, without the words “or his order,” 
¢¢ and therefore not afignable by the indorfement ; and the chief juf- 
« tice did agree that the indorfement of this bill did not make him that 
«« drew the bill chargeable to the indorfee ; for the words ‘*o¥ to his 
“« order, give authority to the plaintiff to affign it by indorfement ; and ’tis 
“‘ an agreement by the firft drawer that he would anfwer it to the affighee ; 
* but the indorfement of the bill which has not the words “ or to his 
*¢ order” is good, or of the fame effeét between the indorfer and the 
«indorfee, to make the indorfer chargeable to the indorfee.” This cafe 
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«ettainly ought to have been confidered as fettling the law upgp pro- 
aniffory notes. Lord Holt here admits that promiffory notes af€-** go- 
“ verned by the fame laws and cuftoms as other bills of exchange ;* and 
that if the verdiét had been taken upon the count which declared 
epon the notes as bills of exchange it would have been good. His rea- 
fons why a note to order is affignable, viz. « that the words, or to his 
“ order, give authority to the plaintiff to affign it by indorfement ; and that 
“ "tis an. agreement by the firft drawer that he would anfwer it to the af- 
“ fignee,” are certainly good ; and are the fame which were-uied in 
feveral modern cafes which will be noticed hereafter. The obferva- 
tion is alfo important ‘ that the indorfement by the defendant to the plain- 
“‘ tiff was good evidence of a requeft to pay the money to Zouch.” We 
fhali have occafion to refer to this cafe again when -we come to confi- 
der the cafes of Clerk and Martin, end Buller and Crips, decided 
about nine years afterwards. , 


The cafe of Pearfon and Garret.occurred in the next term anno 1698, 
and is reported in Comb. 227. and 4. Mod. 242. “ The ation was 
«« brought upon a note for the payment of fixty guineas when the de- 
4¢ fendant fhould marry fuch a perfon, &c. in which the plaintiff de- 
‘‘ clared as upon a bill of exchange fetting forth the cuftom of mer- 
«‘ chants,” &c. This note appears'by the declaration, which is ftated 
at length 4 Mod.'242, to be dated 21ft O&tober, 4th W. and M. by ° 
which the defendant ** promifed to pay tothe plaintifF or dis affigns fix- 
‘* ty guineas in two months after the defendant fhould be lawfully 
“‘ married to one Elizabeth Pretty.” 


It was objected that this was “.only an agreement founded upon a 

“ brokage, and therefore not -within the cuttom of merchants; nei- 
_ ther were there ever yet any precedents to pay money upon fuch a 
“ collateral contingency.” The judgment was for the defendant; and 
it was faid that, * Jf the note had been given by way of commerce it had 
« been good ; but to pay money upon fuch a contingency cannot be called 
“‘ trading, and therefore not within the cuftom of merchants.” ° 


If any doubt could remain that the cafe of Hill and Lewis had fully 
fettled the law that promiflory notes were within the cuftom of mer- 
chants, that doubt muft have been completely removed by the cafe of 
Williams v. Williams, decided at the next term in the fame year in the 
king’s bench (viz. Pa/ch. 5. W. and M. Anno 1692,) Carthew 269. 
«« The plaintiff Thomas Williams bc ing 4 goldfmith in Lombard ftreet, 
«‘ brought an a¢tion on the cafe againft Jofeph Williams, the projé- 
“ tor of the diving engine, and declared upon a note drawn by one 
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ohn Pulling by which he promifed to pay £. 12 10 © to the faid 
“ ‘ fofeph Le gyre on a day certain; and 4e indorfed the note to one 
“¢ Daniel Foe, who indorfed it to the plaintiff for like value received. 
«« And now the plaintiff, as /econd indorfee, declared in this manner, 
*¢ viz. “ that the city of London is an ancient city, and that there is, 
«* and, from the time to the contrary whereof the memory of man doth 
“ not exift, there hath been a certajn ancient and laudable cuftom 
, “among merchants and other perfons refiding and exercifing commerce 
“¢ within this realm of England, w{ed and approved, viz. &c. So fets forth 
“the cuflom of merchants concetning notes fo drawn and indorfed yt 
*¢ fupra, by which the firft indorfer is made liable as well as the fecond, 
“upon failure of the drawer, and then fets forth. the faét thus, viz. 
« And whereas alfo, a certain John Pullin, who had commerce by 
“ way of merchandizing, &c on fuch a day, at London aforefaid, to 
** wit, in the parifh of St. Mary le Bow, in the ward of Cheape, ac- 
“* cording to the ufage and cuftom of merchants, made a certain dill 
“‘ or note in writing, fubfcribed with his name, bearing date, &c. 
“¢ and by the /aid bill or note promifed to pay, &c. fetting forth the note; 
* and further, that it was indorfed by the defendant to Foe, and by : o¢ 
* to the plaintiff, according to the ufage and cuftom of merchants ; and 
** that the drawer having notice thereof, refufed to pay the money, 
«* whereby the defendant, according to the ufage and cuftom of mer- 
¢* chants, became liable to the plaintiff, and in confideration thereof 
“« promifed to pay it, &c. alleging that they were all perfons who 
“‘ traded by way of merchandize, &c. 


«© To this the defendant pleaded a frivolous plea, and the plaintiff 
“ demurred ; and upon the firft opening 7 the matter had judgment in B. 
“ R. And now the defendant brought a writ of error in the exchequer 
«* chamber, and the only error infifted on was, that the plaintiffhad not 
«« declared on the cuftom of merchants in London, or any other par- 
“* ticular place, (as the ufual way is) but had declared on a cuftom 
“* through all England, and if fo it is the common Jaw, and then it ought 
** not to be fet out by way of cuffom; and if it is a cuffom, then it ought 
* to be laidin fome particular place, from whence a venue might arife 
* to try it. 


“© To which it was anfwered that this cuftom of merchants con- 
‘¢ cerning bills of exchange is part of the common law, of which the 
-€ judges will take notice ex officio, as it was refolved in the cafe of 
“ Carter v. Dewnifh, and thercfore it is needlefs to fet forth the cuf- 
«*tom fpecially in the de ogshaaiga, for it is fufficient to fay that fuch 
“6 a pe tion, according to the ufage and cuflom of merchants, drew the bill; 
s* ‘Serefore all the matter in the declaration concerning the fpecial 
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« cuftom was merely furpluffage, and the declaration good without 
it. | 


“‘ The judgment was affirmed.” 


There cannot be a ftronger cafe than this. On demurrer judgment 
was rendered for the plaintiffin the King’s bench, which judgment was 
affirmed upon argument, upon a writ of error in the exchequer cham- 
ber, on the very point of the cuftom; fo that here was the unanimous 
concurrence ot aél the judges of England. This cafe, it is believed, has 
never been denied to be law, either before or fince the ftatute of Anne. 


A fhort note of this cafe is to be found in 3 Sa/k. 68, by the name 
of Williams v. Field, in thefe words, “ Ruled, that where a bill is 
s‘ drawn payable to W. R. or order, and he indorfes it to B. who indor- 
«“ fes it to C. and he indorfes it to D. the laft indorfee may bring an ac- 
tion again{t avy of the indorfers, becaufe every indorfement is a new 
« bill, and implies a warranty by the indorfer that the money fhall be 
« paid.” 


The next cafe upon a promiffory note is that of Bromwich v. Loyd, 
( Hill, 8. W. 3, C. B. anno 1696) 2 Lut. 1582, where the pleadings 
are fet forth at full length, in which the plaintiff declares that “ at 
« London aforefaid, viz. in the parifh, &c. there is a cuftom that if 
« any merchant or other perfon refiding and trading at London, make 
“ any note with his proper hand fubfcribed, and thereby promife to 
“ pay to any other perfon dwelling at London, any fum in fuch note 
“ ipecified, then fuch perfon who fubfcribed fuch note, by reafon 
“ thercof, and by the faid cuftom is liable to pay the money, &c. 
«“ That the defendant, 8th June 1696, refiding and dealing at London, 
“ made a note, &c. and thereby promifed to pay to the plaintiff at 
“ London aforefaid in the parifh and ward aforefaid refiding, £. 26. 
“ 10. g on demand, by reafon whereof, &c. 


‘«¢ To this the defendant pleaded that at the time of making the faid 
“ note, he was refident at Brentford, &9'c. ab/que hoc, that he was refi- 
“dent at London. ‘To which plea the plaintii¥ demurred, for that the 
“ defendant had traverfed matter not traverfadle, and becaufe it tended 
“ to the general iffue,” &c. 


It was urged for the defendant, that the cuftom was laid in St. Ma- 
ry le Bow, but in fact is extended to London, and was therefore con- 
tradi¢tory. Sed non allocatur “ for per curiam, the parith is mentioned 
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“« but in refpet of the venue, and that it was matter of neceflity to ab 
“¢ lege it fo.” 


And it was further faid for the defendant, « that there were three 
«¢ things neceflary to maintain the a€tion, viz. 1.commorancy, 2. The 
« making of the note, 3. ‘Commerce between the parties ; but there 
“is no place mentioned in the declaration where the note was 
«« made ; /ed non allocatur, for it thall be intended at the parith of Sr. 
« Mary le Bow ; for it is faid, that the defendant at London aforefaid in 
“ the parifo and ward aforefaid, refiding and ufing commerce, made a 
“‘ note 5 and therefore the whole is to be intended at the fame place. 


“It was alfo objected that the cuflom was unreafonable, becaufe it took 
«* away the proof how the money became due ; but the court were of opi- 
“ nion that the cuffom was good notwithflanding this objeéion. 


“ Treby, chief juft-ce, faid in this cafe, that bills of exchange at firft © 


** were extended only to merchant frangers, trading with Englith 
«¢ merchants, and afterwards to inland bills between merchants trading 
«¢ one with another herein England ; and after that to all traders and 
« dealers, and of late to all perfons trading or not ; and that there was no 

“* occafion to allege any cuftom; and that was not denied by any of the 
“ other juftices. And the chief juftice alfo faid, that dills of exchange 
*< were of fuch general ufe, and benefit, that on an indebitatus affump- 
«¢ fit, a bill of exchange may be given in evidence to maintain the aétion ; 
«sand Powell, juffice, faid, that on a general indebitatus affumpfit for 
“ money received to the ufe of the plaintiff, fuch bills may be left 
«* to the jury to determine whether it was for value received or not. 
«‘ In Hill, 9 and 10, W. 3 the plaintiff had judgment by the opinion 
*¢ of the whole court.” ‘This cafe isin perfe& conformity to thofe of 
Hill and Lewis, and Williams and Williams. 


The cafe of Pinckney v. Hall ( Hill,8 and 9, W. 3, anno 1697, B. 
R.) 1 lord Raymond, 175, was by the indorfee of a promifiory note made 
by the defendant for himfelf and partner as joint merchants to Hut- 
chins or order, and by him indorfed to the plaintiff. The declaration 
was on the cu/lom: of Lingland, to which the defendant demurred. 


1ft. * Becaufe the declaration being per confwetudinem Angha, &c. 
«¢ was ill, for the cufiom of England is the law of England, of which 
‘¢ the judges ought to take notice without pleading. Sed non allocatur. 
«‘ For though Aeretofore this has been allowed, yet of late time it has 
“ always been over-ruled, and in an action againft a carrier it is always 
& laid per confuetudinem Anglia. 2d. Though /ex mercatoria is part of the 
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« taw of England, yet it is but a particular cuflom among merchants, and 
« therefore it ought to be fhewn in London or fome other particular 
«place. Sed nomallocatur ; for the cuflom is not reftrained to any parti- 
« cular place.” Two other exceptions were taken which are not ma~ 
terial to the prefent queftion : but judgment was given for the plaintiff. 


At the next term (Eaferg9, W. 3) 1 Lord Raymond, 180, occurred 
the cafe of Nichalfon v. Sedgwick, reported alfo in 3 Salk. 67, where it 


* js ftated to be upon a dill. 


s 


«“ The defendant Sedgwick, béing a goldfmith, made @ note in wri- 
“ ting by which he promifed to pay to one Mafon, or to the bearer 
“ thereof £.100. Mafon delivered the note to the plaintiff for £.100 
‘¢ in value received,” who brought the action as bearet and declared 
apon the « cuftom of merchants and others trading within this realm.” 


Upon non affumpfit pleaded, and verdict for the plaintiff,’ « it was 
«“ moved in arreft of judgment that this action could not be brought 
« in the name of the bearer, but it ought to be brought in the name 
“ of him to whom it was made payable. “Qued fuit conceffum per cu- 
“ riam ; for the difference is, where the note is made payable to the 
“ party or bearer, and where it is payable to the party or order ; in 
“ the latter cafe the indorfee has been allowed to bring the aétion in bis own 
« name.” - The principal point of this cafe, viz. that the bearer could 
not maintain an action in his own name, was exprefsly declared not 
to be law, in the cafe of Grant v. Vaughan, 3 Bur. 1516. 


In the fame year in the cafe of Boulton v. Hillefden, Comb. 450, it 
was decided that a mafter may be bound by a promiflory note made 
by his fervant. 


Another cafe in the fame year i cited in 1 Com. Dig. 190, 191, 
by the name of Cromwell v. Floyd, in C. B. which does not feem to 
have been reported, unlefs it be the fame cafe with that reported in 
2 Lut. 1582, by the name of Bromwich v. Loyd; which is not im- 
poffible. 


In Mich. term of the fame year, in the cafe of Woolvil v. Young, 
et al. 5 Mod. 367, it was held that a declaration upon a promiflory 
note, founded on the cuftom of England, was bad, becaufe it did not 
allege that the defendants were commercium habentes; but it feems to 
admit that it would have been good if thofe words had been ufed. 


In an anonymous cafe in chancery, in the fame year, reported 
Ch. Baran Comyns, p. 43, it is Taid that the “indorfee for a valuable 
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“* confideration recovered in indebitatus affumpft on this bill of ex-. 
¢ change, againft the drawer. The drawer filed a bill in chancery 
* to be relieved againft this judgment at law, alleging that he received 
** no value; and that the indorfee might refort to the indorfer for his 
‘ original claim. It was anfwered that the drawer might be relieved 
s* againft the payee, or any claiming as fervant or faétor of, or to the 
-* ufe of the payee: but the chancellor held that the indorfee being 
“an honeft creditor, and coming by this bill fairly, for the fatif- 
“¢ faétion of a juft debt, he would not relieve againft sim, becaufe it 
** would tend to deftroy trade which is carried on every where by bills 
« of exchange, and he would not leflen an honeft creditor’s fecurity.” 


It may be doubted whether this was really a bill of exchange ora 
promiffory note; and perhaps it is immaterial which it was, as the 
law had been clearly fettled to be the fame upon both. Yet if it 
had been a bill of exchange it feems probable that fomething would 
have been faid of the drawee; by which it fhould appear that the 
plaintiff had a right of action againft the drawer ; fuch as that the 
bill had been prefented for acceptance, and refufed; or that being ac- 
cepted by the drawee, he had refufed to pay, &c. 


The cafe of the bank of England v. Newman, 12 Mod. 241. B. R. 
1 lord Ray. 442, and Cimyns rep. 57, was upon a promiffory note, 
drawn by one Bellamy, payable to Newman or dearer, who difcount- 
ed it at the bank without indorfing it. Upon Bellamy’s failure the 
bank brought fuit againft Newman. But the court held him not to 
be liable, * for the law is, that if a bill or note be payable to one or 
* bearer, and he negotiates the bill and delivers it for ready money 
* paid to him, without any indorfement on the bill, this 1s a plain 
« buying of the bill; as of tallies, bank-bills, &c. but if it be indorfed, 
“ there is a remedy againft the indorfer.” 


Hawkins v. Cardy, in the next year, (Mich. 10.W. 3 B. R.) 
1 Lord Raym. 360. 1 Salk. 65. Carth. 466, was alfo upon a pro- 
miffory note. The plaintiff brought an action on the cafe upon a bill 
«* of exchange,” ( fays the reporter,) * againft the defendant, and de- 
« clared upon the cuftom of merchants, which he fhewed to be thus: 
s¢ that if any merchant /ub/cribes a bill, by which he promifes to pay afum 
« of money to another man or his order, and atterwards the perfon 
* to whom the bill was made payable, indorfes the faid bill for the 
«* payment of the qwhole fum therein contained, or any part thereof, 
«« to another man, the firft drawer is obliged to pay the /um fo indorfed, 
“to the perfon to whom it is indorfed payable; and then the plaintiff 
“ thews that the defendant, being a merchant, fubfcribed a bill of 
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« £.46 19 © payable to Blackman or order ; that Blackman indorfed 
“ £.43 4 © of it, payable to the plaintiff,” &c. 


On demurrer, the declaration was adjudged ill; “ for a man can 
« not apportion fuch perfonal contract; for he cannot make a man 
« liable to two actions, where by the contraét he is liable but to one.” 
“ But if the plaintiff had acknowledged the receipt of the {.3 15 0 the 
“‘ declaration had been good.” 


And « Holt, chief juflice, faid, that this is pot a particular local cuf- 
“tom, but the common cujlom of merchants, of which the law takes 
“ notice.” 


Salkield in reporting this cafe, begins thus, « A. having a@ bill of 
“ exchange upon B. indorfes part of it to I. S. who brings an action 
“ for his part,” &c. This, compared with lord Raymond’s report of 
the cafe, ihews what has been already fo often mentioned, that no 
difference had yet been difcovered between the law refpecting pro- 
miffory notes, and that concerning inland bills of exchange. Even 
lord Raymond {tates it firft to be a bill of exchange, and immediately 
fhows it to have been a promifflory note. So glaring a contradiction 
could not have paffed uncorrected, if a promiffory note and an inland 
bill of exchange had not been confidered as the fame thing. 


In this cafe it will be remarked, that upon demurrer, the court faid 
that this declaration, upon the cuftom of merchants, ona promiffory note, 
by the indorfee againft the maker, would have been good, if the receipt 
of the £. 3 15 o had been acknowledged. 


The next year produced the cafe of Lambert v. Oakes (Pajfch 11. 
W. 3. B. R.) reported in 1. lord Ray. 443. 1. Salk. 127, by the 
name of Lambert v. Pack. 1 Salk. 126. cafe 6, Anonymous. 12 Mod. 
244. and Holt 118. This cafe was clearly upon a promiffory note, 
although four out of the five reports of the cafe call it a dill of ex- 
change. This citcumftance fhows that no difference was underftood to 
exift at that time between a promiflory note and an inland bill of ex- 
change ; for upon this fuppofition only can we account for the ex 
treme inaccuracy of fo many reporters.upon that point. The fact of 
its being called a bill of exchange induces alfo a {trong prefumption of 
another fact which does not exprefsly appear in Lord Raymond’s re- 
port of the cafe, and that is that the plaintiff grounded his action on 
the cuftom of merchants ; which was at that time the only known and 
eftablifhed form of declaring upon a promifiory note. This was then 
an action by the indorfee againtt _ indorjer of a promiflory note, pay- 
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able to defendant or order, grounded on the cuftom of merchants, in 
which it was decided that the plaintiff muft demand the money of 
the drawer of the note, before he could refort to the indorfer ; and is 
another ftrong cafe to fhow that promiffory notes and inland bills of 
exchange, before the ftatute of Anne, were precifely on the fame 
footing. 


The cafe of Starke v. Chee/man, in the fame year, Carth. 509. was 
upon a bill of exchange drawn by the defendant in Virginia upon him- 
felf in London, which,-as has been before obferved, is in effet a 
promiffory note. The plaintiff had com although he had not 
alleged in the declaration that the defendant promifed to pay the mo- 
ney after proteft, or even that he had notice of the proteit, for * the 
“ Jaw did raife the promife upon the cuftom of merchants and therefore it 
* was not neceflary to lay an actual promife.” 


In the next year, (Pah. 12. W. 3. Anno 1700, B. R.) we find the 
cafe of Carter v. Palmer, reported in 12. Mod. 380. 


« Palmer had given a note under his hand in this form: “ I promife 
“ to pay the BEARER fo much money on demand.” 


“ Plaintiff brings his a€tion grounding it upon the cuftom of mer- 
«¢ chants, as if it were a bill of exchange; and avers no confideration. 
«¢ After verdit, upon motion in arreft of judgment, Holt, chief ju/- 
“ tice, “ We will take fuch a note prima facie for evidence of money 
«¢ lent; and though they have declared on the cuftom, yet we muft take 
“‘ care that by fuch a drift, the law of England be not changed, by 
“«¢ making a// notes bills of exchange.” ¢ But a// feemed to agree if it 
«¢ were made payable to him or order, the defendant by that form had 
“ made it negotiable, and by confequence he would be liable to the aétion of 
“¢ affignee in his own name; for if a man who is no merchant will 
“ draw a bill of exchange, he is fuable upon it according to the cuftom of 
“* merchants, for he makes himfelf a merchant, pro tanto. And inland 
&¢ bills were not known till trade grew toa great height ; and when they ob- 
“¢ tained, they received the fame law with OUTLANDISH bills : and he faid 
«« he remembered that at a trial upon an inland bill before Hale, the 
‘¢ defendant’s counfel would put the plaintiff to prove the cuftom; 
“‘ but Hale faid they had a hopeful point of it. £¢ adjorn.” 


It does not appear that this cafe was finally decided, but the princi- 
pal point, viz. that a bill or note payable to dearer was not a bill of 
exchange, had been before decided in the cafes of Horton and Coggs, 
Hodges and Steward, and Nicholfon v. Sedgwick, (before cited). But 
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thefe cafes, as before obferved, were exprefsly denied to have been 
law, by Lord Mansfield and the other judges in the cafe of Grant v. 
Vaughan, 3. Bur, 1516. * 


The other point of the cafe, viz. that if the note had been made 
payable to him or order, the defendant, by that form, had made it nego- 
tiable, and the afignee might have fued in his own name, is in ftri€t 
analogy with the whole current of authorities from the time of the 
firft introduction of promiffory notes; and the reafon given is the 
fame with that ufed in the cafe of Grant and Vaughan, viz. that the 
defendant by the orginal contra had made it negotiable, and had made ~ 
himfelf exprefsly liable to the adtion of the afignee. The further 
reafon given by the court fhows moft clearly that a promiffory note 
payable to order was an inland bill of exchange ; “ for, fay the court, 
“if a man who is no merchant will draw a bill of exchange, he is fua- 
“ble upon it according to the cuftom of merchants, not he makes 
« himfelf a merchant pro tanto.” 


There was ‘another fimilar cafe at the fame term, between Yordan 
and Barloe, 3. Salk. 67, where it is faid to be “ ruled that where a 
s¢ bill is drawn payable to W. R. or order, ’tis within the cuftom of mer~ 
“ chants ; and {uch a bill may be negotiated and affigned by cuftom, and 
“ the contra& of the parties; and an action may be grounded on it, 
“ though ’tis no /pecialty; but if ’tis made payable to W. R. or dearer, 
“ ’tis not within the cuftom of merchants; and therefore, when upon 
« fuch a bill, the plaintiff declared, that the defendant being a mer- 
'« chant, -had drawn a bill according to the cuftom of merchants, dut 
«“‘ had not paid the money, this declaration was held ill.” 


- 
Although the inftrument in this cafe is not exprefsly ftated to be a 
promiffory note, yet it feems ftrongly implied from the expreffions 
ufed. For it may be remarked, 1ft, that it appears by all the reports 
of the time that the words di// and note were fynonymous; that the 
term promiffory note was not in ufe, and that generally whenever. the 
term 4i/] is ufed alone, it meant a promiflory note. 


adly. Itis faid that * a bill payable to W. R. or order, was within 
“ the cuftom of merchants.” It was furely not neceffary at that time 
to have decided folemnly that a bill of exchange was within the cuftom 
of merchants. 


gdly. It is faid that * fuch a bill may be negotiated and affigned 
“by cuftom and the contraé? of the parties, and an action may be 
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«“ grounded on it, though "tis no fpecialty;” which laft expreflion feems 
more applicable to a promiffory note, than tog regular bill of exchange.” 


4thly.: It is faid that “ the defendant drew a bill, but had not paid 
“ the money ;” without naming any drawee, or a non-acceptance or 


non-payment by the drawee, or any other circumftance to thew that 
the drawer was liable to pay the money. 


sthly. The points decided are precifely thofe mentioned in the pre- 
ceding cafe of Carter v. Palmer. 


In the cafe of Crawley v. Crowther, 2 Freem. 257, (Trin. 1702;) 
in chancery, it was faid, that it is now likewife held, and the prac- 
« tice is fo, that if a man gives a note for money, payable on demand, 
“ he need not prove any conpderation,” 


Lawfon v. Lamb, ( Hill. 12. W. 3. C. B. Anno 1yzoo) 1 Lut. 274, 
was another cafe upon a promiflory note by affignee of payee, a bank- 
rupt, againft the maker of the note. The pleadings are fet forth at 
large, and it appears that the plaintiff declared upon the cu/fom of mer- 


chants within the realm of England, upon a note payable to the bank- 
rupt or order. 


« The objection to the declaration was, that all the proceedings of 
“* the commiflioners of bankrupt ought to be alleged at large; but by 
« reafon of divers precedents according to the declaration here, judgment 
“¢ per tot. cur’ was given for the plaintiff.” 


In Trin. term of the fame year, it is faid by Comyns, in his digeft, p. 
191, of vol. 1, that in the cafe of Butcher v. Swift, in B. R. it was 
doubted, whether a promiflory note to A. or order, was within the 
cultom of merchants, and whether the affignee could bring an aétion 
upon it in hisown name. This cafe, it is believed, has not been re- 


ported. 


In 1 Salk. 183, Ford v. Hopkins, ( Hill. 12. W. 3.) lord Holt is re- 
ported to have faid at nif prius, “that goldfmiths notes to pay mo- 
“* ney or tickets, are evidence of the receipt of money.” As he had be- 
fore faid that every indorfement makes a new bill, it feems to follow 
that an zndorfement is alfo evidence of the receipt of money. 


We have now examined all the reported cafes upon promiffory notes, 
from the time of the firft introduétion of inland bills, to the time of 
Jord Holt’s decifion in the cafe of Clerke v. Martin, At leaft, if any 
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others are to be found, they have efcaped a diligent fearch. Th 
form a feries of decifions for a period of more than 30 years, in which 
we difcoveran uncommon degree of unanimity, as well asof uniformity. 
We find the law clearly eftablifhed to be the fame upon promiffory 
notes as upon inland bills; and we find no evidence that the latter 
were in ufe before the former. 


There is not a contradictory cafe, or even dic?um, unlefs we confi- 
der as fuch the doubt expreffed in the cafe of Butcher v. Swift cited by 
Comyns ; but that cafe is not reported, and therefore it is impoffible 
to fay upon what ground the doubt was fuggefted. The cafes upon 
promiffory notes and inland bills, go to eftablith not only their likenefs 
in every refpect, but even their identity ; for the former are almoft 
uniformly called inland bills. 


V. Upon examining the printed books of precedents during the 
above period, we fhall find that the common ufage was to declare upon 
a promiffory note as upon an inland bill of exchange. 


The firft precedent of a declaration upon a promiffory note is that 
in Brownlow latine redivivum p. 74, which is prior to any of the decla- 
rations upon inland bills of exchange. It is in fubftance as follows, 
that there is and was from time immemorial a cuftom among mer- 
chants at the city of Exeter, and merchants at Croziét, that if any 
merchant at Crozié& fhould make any dill of exchange, and by the faid 
bill fhould acknowledge him/felf te be indebted to another merchant in an 
fum of money fo be paid to fuch other merchant or bis order, and fach 
merchant to whom the fame fhould be payable, fhould order fuch fum 
to be paid to another merchant, and fuch merchant to whom the fame 
was payable fhould requeft the merchant who acknowledged himfelf fo 
as aforefaid to be indebted, to pay fuch fum to fuch other merchant 
to whom he had ordered the money to be paid; and if upon fuch 
requeft the merchant who acknowledged himfelf-to be indebted in the 
fum in fuch bill and indorfement mentioned, fhould accept thereof, 
then he would become chargeable to pay the faid fum to the perfon 
to whom it was by the faid bill and indorfement direéted to be paid 
at the time in the faid bill mentioned, according to the tenor thereof. 
It then avers that on the 84 Af/ay 1678, the defendant according to 
the cuftom aforefaid, acknowledged himfelf to be indebted to one M. M. 
in 52s. which he obliged him/felf and his afficns (thisis probably mifprinted) 
to pay to the faid M. M. who by indorfement on the fame dill of ex- 
change on at ordered the money to be paid to the plaintiff, 
which bill of exchange afterwards, to wit, on at the defendant 
faw and accepted, by which acceptance and by the ufage aforefaid the 
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defendant became liable, &c. and in confideration thereof promifed 
to pay, &c. 


There is in the fame book p. 77, adeclaration upon a bill of exchange 
at double ufuance, which is probably upon an in/and bill, as the cuftom 
is alleged generally among merchants, but does not fay at what place. 


The next declaration on a promiffory note is in the cafe of Hortos 
vu. Coggs, 3 Levinz 296. The note is dated 1ft October, 4 Jac. 2. 
The cuftom is alleged to be in London, that if any merchant or gold- 
{mith in London fhould make a dill or note in writing, with his name 
fubfcribed, and thereby promife to pay to any perfon or bearer, &Sc. 


In Clift’s Entries 918, is a declaration upon an inland bill of exchange, 
calling it a mote, and the word 4i// is not mentioned in the whole count. 
This fhows that the words di//and note were confidered as fynonimous. 


In the fame book 899, Turner v. Toft is a declaration by the indorfee 
v. the maker of a promiffory note dated 6th November 1684. It ftates 
that within this realm of England, viz. at the city of Briftol, there is 
-and from timg immemorial has been a cuffom among merchants, &c. 
ufed and approved, viz. that if any merchant or other perfon ufing 
commerce, &c. make any note under his proper hand and thereby 
promife to payto any other merchant, &c. in the fame note mentioned, 
or to bis order, any fum of money at any time in fuch note {pecified ; 
and fuch merchant, &c. to whom or fo whofe order the fame is pay- 
able, &c. by indorfement of the faid note, appoint fuch fum of money 
in the note mentioned, to be paid to any other merchant, &c. in the 
faid indorfement mentioned, or to his order, then fuch perfon who fub- 
{cribed fuch note, having notice of fuch indorfement, is chargeable, 
and for the whole time aforefaid hath been accuftomed to be chargea- 
ble, to pay the fum of money in fuch note mentioned, to the perfon 
in fuch indorfement mentioned, at the time in fuch note limited for 
the payment thereof, according to the tenor of fuch note. It then 
fets forth the facts to bring the cafe within the cuftom, by reafon of 
which, and of the cujtom aforefaid, the defendant became liable, &c. and 
fo being liable in confideration thereof promifed to pay, &c. 


The next precedent is in the cafe of Sheppard and Bragg v. Flemyng 
( Mich. 5 W.and M. ) Clift. Ent. 929, Indorfees v. Maker. “ Whereas 
« the faid Flemyng on 28th O@ober 1692, at, &c. according to the 
*¢ cuftom of merchants in that cafe ufed and approved, made his cer- 
«¢ tain dil/in writing, and the fame di// with his proper hand fubfcribed, 
‘« and by the faid bill promifed to pay to one George Ma/fon or order, the 
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« fum of £. 40 upon the 28th day of November then next following, 
«¢ for value received, and whereas the faid George Mafon afterwards, 
« viz. on at by indorfement with his proper hand fubfcribed 
« upon the faid Ji// according to the ufage and cuftom of merchants 
« aforefaid in that cafe ufed and approved, appointed the contents of 
“« the faid di// to be paid to the faid William Sheppard and Jofeph 
« Bragg, by the name of William Sheppard and company, in the faid 
« indorfement named, whereof the faid Flemyng then and there had 
« notice, by reafon of which premifes and by the cuftom of merchants 
“« in that behalf ufed and approved, he was liable, &c. and being fo 
“ Jiable, in confideration of the premifes, promifed to pay,” &c. 


In Clift. Ent. 916, in the cafe of Gibb’s admx. v. Fowle and Woot- 
on is a declaration upon the cuftom of merchants, by adminiftratrix 
of the payee againft the mafter, upon a promiffory note made by his 
fervant, dated 29th May, 1693. See alfo1 Wentworth’s fy ftem of plead- 
ing 346. 


In p. 914, in the cafe of Dymes v. Smith ( Mich. 8,°W. 3.) isa de- 
claration on the cuftom, by the payee againft the mafter upon a like 
note made by the fervant, 7th May 1696. And in p. 913, inthe cafe 
of Wifeman v. Conyers, is another, upon the cuftom, by the indorfee 
againft the maker of a promiffory note, dated 4th May 1686. 


In 2 Mod. Intr. 126, is another declaration upon the cuftom by the 
indorfee againft the maker of three. promiffory notes, dated in 1697. 
This declaration is precifely like a modern declaration upon a promiflory 
note, excepting that the note is called a dil//, and is faid to be made 
and indorfed ** according to the cuftom of merchants,” ** whereby accord- 
“¢ ing to the cuftom of merchants,” the defendant became liable, and 
fo being liable, &c. 


In p. 122 is another by payee v. the maker of a promiffory note cal- 
ling it a * dill or nd¥e,” and fetting forth the cuftom fpecially. 


In every cafe upon a promiffory note the declaration is grounded 
on the cuftom of merchants. 


Upon a review of this lift of authorities and precedents we are 
at a lofs to imagine from what motive and upon what grounds, lord 
Holt could at once undertake to over-rule all thefe cafes, and totally 
change the law as to promiflory notes: and why he fhould admit in- 
land bills of exchange to be within the cuftom of merchants, and 
deny that privilege to promiflory notes; when the fame evidence 
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which proved the former tobe withinthe daeus equally proved that 
it extended to the latter. By examining the books.it.will be found 
that moft of the points which have,been decided refpecting inland 
bills. of “exchange, have been.decided upon cafes on promiffory notes. 
If he confidered promiflory notes as a new invention, when com- 
pared. with inland bills of exchange, he feems to have miftaken the 
4a€t; for the probability is that the former are the moft nctiots OT 
to fay the leaft, are of equal antiquity. 


VI. But let us proceed to examine the.cafe of Clerk v. Martin, 
( Pafch. 1 Anne, B. R.) 2 lord Ray. 757. 1 Salk. 129, upon which 
alone is founded the affertion in modern books “ that before the fta- 
tute of Anne promifiory notes were not ailignable or indorfeable over 
within the cuftom of merchants, fo as to enable the indorfee to bring 
an action in his. own name againft the maker.” The cafe is thus re- 
ported by lord Raymond : 


« The plaintiff brought an action upon his cafe againft the defend- 
*‘ ant upon feveral promifes; one count was upon a general indebifa- 
* tus affumpfit for money lent. to the defendant; another was upon 
«6 the cuflomof merchants as upon a bill of exchange; and fhewed that 
“ the defendant gave a note fubjcribed by himfelf, by which he promifed ta 
« pay to the plaintiff or Ais order, &c.. Upon non affiunpfit 
«a verdict was given for the plaintiff, and entire damages. And it was 
«“ moved in arreft of judgment, that this note was not a bill of exchange 
« within the cuflomof merchants, and therefore the plaintitf, having de- 
« clared upon it as fuch, was wrong; but that the proper way in fuch 
« cafes is to declare upon a general indebitatus affumpft for money 
lent, and the nate would be good evidence of it. 


« But it was argued by Sir Bartholomew Shower, the laft 
«¢ Michaelmas term, for the plaintiff, that this note being payable to 
“ the plaintiff or his order, was a bill of exchange inafmuch a3 dy its 
“< nature it was negotiable ; and that diftinguifhes#t from a note pay- 
« able to I. S. or dearer, which he admitted was not a bill of exchange 
“ becaufe it is not affignable nor indorfable by the intent of the fubfcriber, 
«¢ and confequently not negotiable, and therefore it can not be a bill 
«‘ of exchange, becaufe it is incident to the nature of a bill of ex- 
«« change to be negotiable ; but here ¢his bill is negotiable, for if it had 
«< been indorfed payable to I. N. I. N. might have brought bis aéhon upon 
“ it as upon a bill of exchange, and might } have declared upon the cuftom of 
‘s merchants. Why then fhould it not be, before /uch indorfement, a 
“ bill of exchange to the plaintiff him/felf, fince the defendant by his 
«-fubfcription has fhown his intent to be liable to the payment of this 
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« money to the plaintiff or Ais order ; and fince he bath thereby agreed 
« that it fhall be affignable over, which is by confequence that it fhall be 
«a bill of exchange. That there is no difference in reafon between 
‘a note which faith, “ I promife to pay tol. 5. or order,” &c. and a 
note which faith, «I pray you to pay to I. S. or order,” &c. they are 
« both equally negotiable, and to make fuch a note a bill of exchange 
«‘ can be no wrong to the defendant, becaufe, he, by the figning of the 
« note, has made himfelf to that purpofe a merchant, ( 2 Vent. 292. 
«“ Sarsfield v. Witherly) and has given his confent that his. note fhall be ne- 
«« gotiated, and thereby has fubjected himfelf to the law of merchants.” 


‘«‘ But Holt, chief juftice, was totis viribus againft the action; and 
“ faid that this could not be a bill of exchange. ‘That the maintaining 
‘¢ of thefe a€tions upon fuch notes, were innovations upon the rules of the 
‘© common law ; and that it amounited to a new fort of /pecialty unknown to the 
“© common law, and invented in Lombard flreet, which attempted in thefe mat- 
“‘ ters of bills of exchange to give laws to W eftminfter Hall. That the continuing 
“ to declare upon thefe notes upanthe cuflomof merchants proceeded upon obftina~ 
“ cy and opinionativene/s, fince he had always exprefled his opinion againft 
“them, and fince there was fo ea/y a method as to declare upon a genergl 
“ indebitatus affumpfit for money lent, &3'c. As to the cafe of Sarsfield 
«¢ y. Witherly, he faid he was not fatisfied with the judgment of the 
“ king’s bench, and that he advifed the bringing a writ of. error. 


“ Gould, juftice, faid, that he did not remember it had ever been 
“ adjudged that a nete in which the fubfcriber promifed to pay, &Sc. to 
“ I. S. or bearer, was not a bill of exchange. That the bearer could 
‘* not fue an action upon fuch a note in his own name, és without doubt ; 
‘and fo it was refolved between Horton and Coggs, now printed in 3 
«“ Lev. 299, but that it was never refolved that the party himfelf (to 
«“ whem fuch note was payable) could not have an sition upon the 
* cuftom of merchants upon fuch a bill. But Holt, chief juftice, anfwer- 
“ed that it was held in the faid cafe of Horton v. Coggs, that fuch a 
*‘ note was not a bill of exchange within the cuftom of merchants. 
‘«« And afterwards in this Eafter term it was moved again, and the 
‘court continued to be of opinion againft the aétion. And then 
«“ Mr. Branthwaite for the plaintiff urged, that if this note was not 
‘a bill of exchange within the cuftom of merchants, then the pro- 
“‘ mife founded upon it was void; and then it could not be intended 
that any damage was given by the jury for the breach of it, but all 
* the damages mutft be intended to have been given upon the general 
“ indebitatus affumpfit. Volt, chief juftice, faid that would be true, 
“ if it had been void by reafon of its being infenfible ; but this mat- 
“ ter is fenfible enough, though not /ufficient in law to raife.a promife ; 
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“and therefore one canfiot intend but that damagés were given for 
“it; and confequently that judgment muft be arrefted. And judg- 
«ment was given quod querens nil capiat per billam, &c. by the opi- 
<©nion of the whole court.” 


As four other cafes are reported upon this fubjeét prior to the fta- 
tute of Anne, all of which were dependant upon this of Clerk and 
Martin, it may be proper to notice what fell from the court in each, 
before any comments are made on that cafe. 


At the fame term, the cafe of Potter v. Pearfon, 1 lord Ray. 759, 
was upon a writ of error from C. B. In which the court faid, ¢ it is 
“* a void cuftom, ‘fince it binds aman to pay money without any conf- 
‘* deration ; for the rule is, ¢x mudo patio non oritur affic. And there- 
“ fore the judgment ‘was rever/ed.” 


In the'cafe of Burton v. Souter, at the next term, (2 Lord Ray. 774,) 
it was moved in atreft\of judgment, “that fuch a note is not within 
*¢ the cuftom of merchants, but they ought to declare upon a mutuatus 
“ and give the note in evsdence, a8 it was fettled laft term between Clerk 
“and Martin. And of that opinion was the whole court.” 


The cafe ‘of Wiliams v. Cutting, at the next term, {2 Lord Ray. 
$25. Farr. 154.) was another writ of error from the C: B. There 
were two counts :\1, on the ¢uflom of merchants, declaring upon a note 
given by the defendant to the plaintiff promifing to pay him fo-much 
money. 2;°Upon an indebitatus affumpft. "There were’ feveral da- 
mages, but only one judgment; and it was afhgned for etror that the 
count upon the cuftom of merchants was void; and therefore there 
being one entire judgment, all was void, and judgment ought to be 
reverfed ‘in toto. And the cafe of Clerk and Martin, was quoted as 
an authority in point. 


The court were all of opinion that, * if one of the declarations was 
«¢ fuch on which no damages ought to be recovered, it would be bad.” 
And per Holt, as to that point he had “ propofed it to all the judges, and 
‘* that they were all of opinion that a declaration upon the cuftom of 
*¢ merchants upon a note fubfcribed by the defendant to the plaintiff for 
“« fe much money, or promifing fo much money was void ;_for it tend- 
“* ed to make a note amount to a fpecialty. And judgment thereupon was 
“ reverfed in toto.” 


Lord Raymond does not mention this laft obfervation of Lord Holt, 
but fays, “ Note, all the judges held clearly that the firft count was ill, 


“. 





66 


“ 
ge 
“ 
“ 
“ 


“ 
“ 


“6 
4“ 
‘ 




















APPENDIX, ait, 


« (according to the.cafe of Clerk v. Martin,) except Powell, juftice, whe 
“¢ doubted.” 


The next and laft cafe in the books before the ftatute of Anne, is 
thatof Buller v. Crips ( Mich. 2 Anne, Anno 1703.) 6 Med. 29. © A 
« note was in this form, ‘ I promife to pay to I. , 8. or order, the fum of 
“ £100, on account of wine had of him.” ‘1. 5, indorfes this note 
s§ to another ; the indpr/ee brings the action againtt bim that. drew.the 
“« note, and declares upon the cuftom of merchants, as upon.a bill of exchange; 
« and a motion was in arreft of judgment, upon the authority of Mar- 
“ tin and Curk’s cafe. 


«* But Brotherick wouid diftinguith this cafe from that; for there 
“‘ the party to whom the note was originally made breught the a€tion, but 
“ here it is by indorfee ; and he that gave this note, did, by the tenor 
“‘ thereof, make it afiguable or negotiable by the words ‘or order,” 
6 which amounts to a promife, or undertaking, to. pay to.any whom hg 
&“ Jhould appoint, and the indorfement is an.appointment.to the plaintiff.” 


“‘ Chief jufice. Holt, 1 remember when..aétions upon inland bills 
“‘ of exchange did firft begin; and there they. laid.a ‘particular cuftom 
“‘ between London and Briftol, and it was an adtion againft the ac- 
“ ceptor.. ‘The defendant’s counfel would have. put them to prove the 
‘6 cuftom ;; at which Hale. who tried it laughed and, faid, ‘They\had a 
“ hopeful cafe on’t.. And in my Lord. North’s time,it wasfaidthatthe . 
“ cuftom in that cafe was part of the common law of England, and 
« the actions fince became frequent as the trade. of the mation did in- 
“‘ creafe ; and all the difference between foreign and inland bills is, 
“‘ that foreign bills muft be protefted before a public notary, before 
<¢ the drawer may be charged; but inland bills need no proteft.. 4nd the 
“ notes in que/tion are only an invention of the goldfmiths in Lombard frreet, 
“6 who had a mind to make a law to bind all thofe that did deal with them. And 
“ fure to allow fuch note to carry any lien with it, were to turn a piece of pa- 
“6 per, which is in law but evidence of a parol contrad, into,a{pecialty, and 
‘* befides to. empower one to aflign that to another, which he could 
“ not have himfelf ; for fince he to whom this note was made.could 
“ not have this action, how can his aflignee have it ?, And, the/e notes 
*¢ are not inthe nature of a bill of exchange ; for the reafon of the cuf- 
«¢ tam of bills of exchange is, for the expedition. of trade, and its fafety ; 
“and likewife it binders the exportation of money out of the realm. 


“ He faid, if indorfee had brought this action againft indorfer, it 
“< might peradventure lie, far the indorfement may be faid to be tanta- 
* mount to drewing a new bill for fo much money as the note it for, upon the 
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 perfon that gave the note ; or he may fue the frff drawer in the name - 


“‘ of the indorfer, and convert the money, when recovered, to his 
“own ufe; for the indorfement amounts at /eaff to an agreement, 
“ that the indorfee fhould fue forthe money in the name of the in- 
«“ dorfer, and receive it to his own ufe. And befides, it is a*good au- 
« thority to the original drawer to pay the money to indorfee. And 
Powell juftice cited one cafe where a plaintiff had judgment upon 
“a declaration of this kind in the common pleas; and that my lord 
« Treby was very earneft for it, as a mighty conveniency for trade ; 
“ but that’ when they had confidered well the reafons why it was 
“ doubted here, they began to doubt too; and the whole court feem- 
«ed clear for ftaying the judgment. And at another day the chief? 
« juftice declared, that he had defired to {peak with two ef the moft 
«< famous merchants in London, to be informed of the mighty ill con- 
« fequences that was pretended would enfue by obffructing this courfe ; 
«< and that they had told him, i# was very frequent with them to make 
© fich notes, and that they looked upon them as bills of exchange, and that 
« they had been ufed for a matter of thirty years; and that not only notes 
« but bonds for money, were transfered frequently, and endorfed as 
« bills of exchange. Indeed I agree a bill of exchange may. be made 
between two perfons without a third; and if there be fuch anecefli- 
“ty of dealing that way, why do not dealers’ ufe'that way which is 
“legal? and’ may be this; .as if “A. has’ money °to lodge'in: B,’s 
“hands, and would have a negotiable note for it, it’s -only  faying 
“thus ; “ Mr. B. pay me, or order, fo much money, value to -yourfelf ;” 
“and figning this, and B. accepting it; or he may take the common 
“@ note and fay thus; for value to yourfelf, pay indorfee fo much 3 and 
“good. And the court at laf} took the vacation to confider of it” But 
what became of the cafe afterwards does not appear. 


Thefe five cafes, viz. Clerk v. Martin, Potter v. Pearfon, Burton v. 
Souter, Cutting v. Williams, and Buller v. Crips, are the only reported 
cafes’in which the former decifions were over-ruled, and it may be 
obferved that the four laft were decided upon the authority of the firft 

which is to be confidered as the leading cafe; and it is im that cafe, 
therefore, that we are to look for the grounds upon which fo great 
a change of the eftablifhed law was founded. We fhall however 
confider the reafons that are fcattered among the whole, as having 
concurred in the formation of lord Holt’s opinion. In the firft place, 
we find an affertion of his lordthip, in Clerk v. Martin, * that this 
*© note could not be a bill of exchange,” but he feems to have been too 
much irritated at that time to give a reafon for the affertion, or to re- 
colle& that in the cafe of Hill v. Lewis, upon promiffory notes, he had 
faid << that goldfmith’s bills were govermed by the fame laws and cufioms as 
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« other bills of exchange,” and that the verdidt in that cafe would be good 
« if found upon the bills of exchange.” i 


His next affertion is, “that the maintaining thefe a€tiags upon fuch 
«“ notes, were innovations upon the rules of the common law.” 


But if, as we have fhown, the cuftgm of merchants is a part.of the 
common law ; if promiffory notes had always, from the time of their 
firft introduction, been adjudged to be as much within the cuftom: of 
merchants, as inland bills of exchange, then an a¢tion.on.a promiffory 
note, founded on the cuftom, was not more an innovation. than a 
like action upon an inland billof exchange. Befides, that could hard- 
ly deferve the name of innovation, which had been fanétioned by all 
the judges of England, on a demurrer, as was the cafe. in Williams. and 
Williams. 


His next affertion is, ** that it amounted to the fetting up, a new 
« fort of {pecialty, unknown to the common law, and invented.in Lom- 
« bard firect.” To this it may be anfwered that it did, not amount to 
the fetting up afpecialty, becaufe. the confideration ofa {pecialty: is 
not examinable at law; but between immediate. parties to.,a.bill of 
exchange or a promiflory note the defendant might always have avail- 
ed himfelf of the want.of confideration. It only amounted at moft 
to the: fetting up a promifiory note as a bill of exchange, .-The affer- 
tion that promiffory netes were invented in Lombard ftreet, - is cer- 
tainly not: corre&, for Malynes mentions them as inufe.in foreign . 
countri¢s, and as being aflignable by the cuftom of merchants, long” 
before they appear to have been introduced into England, 


The other affertions of his lordfhip only tend to fhew a degree of 
irritation which derogates from the refpect which the decifion might 
otherwife deferve, I'he mildnefs of Mr. Juftice Gould, forms a cons 
traft with the precipitation of the chief juftice. He faid, .*¢ he did 
‘ not-remember that it had ever been adjudged, that a note. in which 
«the iubfcriber promifed to pay, &c.. to I. S. or bearer, was nota 
“bill of exchange ;” and that it was never refolved, that the, party 
« himfelf, to whom fuch note was payable, could not have an action 
“ upon the cuffon of merchants upon fuch a bill.” - 


In the cafe of Potter v. Pearfon, it was faid that * it is:a void 
“ cuftom, face it binds a man to pay money without confideration.” This 
reaton equally applies to inland bills, and is no reafon why .a diftinc- 
tion fhould, be+taken between them, andpremiflory notes payable) to. 
order. Dhekenc is as much a mercantile. tranfaGtion: as-the other 5) 
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and. a nudum pactum does, not exift, in the ufage and law of mer. 
«“< chants,” nor is “ the want of confideration_an objection in. com- 
“ mercial cafes.” 3 Bur. 1669, 1 Powell on Con. 341. 


The cafe of Burton v. Souter, furnifhes no new reafon, but relies 
entirely upon the cafe of Clerk v, Martin. 


The cafe of Williams v. Cutting, as reported by lord Ray. 825, 
fhews only that Mr. Juftice Powell doubted upon the cafe of Clerk. 
and Martin, Butin Farr. 155, it appears that Holt faid, ‘* he had 
«¢ propofed it to all the judges, and that they were a// of opinion that 
«a declaration upon the cuftom of merchants upon a note was void ; 
‘© for it tended to make a note amount to a fpecialty.” It has been before 
fhewn that this reafon was not founded in fad; and it may be fur- 
ther remarked that if true in point of faét, yet it would equally ap- 
ply to inland bills, and therefore is no ground for a difcrimination. 
But it appears by lord Raymond, that all the judges did not agree, 
for Powell doubied. 


~The cafe of Buller and Crips, differed from the others in this, that 
the action was brought by the firft indorfee, and not by the payee of 
the note. Lord Halt again declares that ‘* the notes in queftion are 
«only an invention of the gold{miths in Lombard-ftreet,” in which 
he wag certainly miftaken. _ He repeats that. «to allow fuch a note to 
“ carry any lien with it were to turn a piece of paper, which. is, im 
«* law but evidence of a parol contract, into a /pecialty ;” and the rea- 
fon which he gives why this cafe ought not to be diftinguithed from 
that of Clerk v. Martin, is that aman can not aflign that which, he 
has not himfelf. But it is not as afignee that the indorfee, was intitled 
to his aétion, but as the payee of a bill of exchange; for an indorfed 


note is a bill drawn, by the payee of the note, upon the maker; in fae. 


vour of the indorfee ; and the maker accepts the bill when he figns the 
note, for it is no objection to the acceptance of a bill that the accept- 
ance is made before the bill. However, if the judgment in Clerk and 
Martin, was againft law, the foundation of lord Holt’s opinion in this 


cafe mutt fail. His lordthip again afferts that, « thefe notes are not. 


«in the nature of a bill of exchange ;” and he now condefcends to 
give his reafons why they are not; ‘ for the reafon of the cuftom of 


«bills of exchange is for the expedition of trade, and its fafety ;, and» 


« likewife it hinders exportation of money cut of the realm;” in.each of 
which reafons he is equally unfortunate, for the expedition of trade 
is not more promoted, nor is its fafety more fecured by. inland bills 
than by promiflory notes, nor is the exportation of moncy more pre- 
vented by the former than by the latter. Indeed it is in modern times 
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fully admitted, that payment by bills on a foreign country has no effect, 
either by increafing or diminifhing the current coin of a nation. For 
payment of a fum by exchange prevents the importation of exactly the 
fame fum of money. ‘ ; 

But lord Holt himfelf admitted that « if the indorfee had brought 
« this a€tion againft the indorfer, it might peradventure lie; for the 
“ indorfement may be faid to be tantamount to the drawing a new bill for fe 
« much as the note is for, upon the perfon that gave the nate ; or he may fue 
« the firft drawer in the name of the indorfer, and convert the money, 
«“ when recovered, to his own ufe; for the indorfement amounts at 
“ Jeaff to an agréement that the indorfee fhould fue for the money in 
«the name of the indorfer, and receiye it to his own ufe; and be- 
« fides it is a good authority to the original drawer to pay the money 
« to the indorfee.” 


If this indorfement makes it a bill of exchange for one purpofe,. the 
reafon is not eafily perceived why it fhould not be a bill of exchange 
for other purpofes, ‘The exprefs promife of the maker.to.pay the mo- 
ney to the indorfee feems to be at leaft equal to an’ acceptance of the 
bill; and, asit has been before obferved, a bill may be accepted be- 
fore it is in fa&t drawn ; 3 Bur. 1663, Doug. 284, 1 Atk. 715, (61 a 
Kyd 48. ° Abill' drawn by a man on him/elf “is payable by him at all 
« events,” and fuch a bill « is tantamount to an acceptance.” i Went. 
Ayftem of pleading, 225. 


Lord Holt admits alfo that the incorfement will authorize the indor- 
fee to fue ‘In the name of the indorfer ; hence it appears that the whole 
difpute was merely about the form of the action; and this renders it 
the more aftonifhing that he fhould have contended © tots viribus,” 
as Jord Raymond fays he did, for an exception fo clearly contrary to 
the juftice of the cafe, efpecially as the point had been before fo fo- 
lemnly fettled in the cafe of Williams and Williams. Indeed his lord- 
thip feems, by the latter part of the report of Buller v. Crips, to have 
relented a little, after his converfation with the merchants, for he 
agreed “ that a bill of exchange may be made between two perfons 
‘‘ without a third” by faying thus, « Mr. B. pay me, or order, fo much 
“money, value to yourielf; and figning this and B. accepting it. Or 
‘he may take the common note and {ay thus, For value to yourfelf, pay 
‘© tudorfee fo much ; and good.” ) 


This laft example feems to have been precifely the cafe before the 
court ; ‘and as the caurt adjourned without giving judgment, it feems 
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to be doubtful how they would have decided, notwithftanding whae. 
had been faid before. 


Hence then we find, from an examination of all the cafes before 
the ftatute of Anne, that it never was adjudged that a promiffory note for 
money payable to order, and indorfed, was not an inland bill of exchange, 
But we find that the contrary principle had been recognized in all the 
cafes from the time of the firft introduétion of inland bills and promif- 
fory notes to the firft year of Queen Anne, and that in one of them it 
had been expre/sly adjudged upon demurrer in the king’s bench, and the 
judgment affirmed upon argument in the exchequer chamber, before all 
the judges of the common pleas and barons of the exchequer, fo that 
it may truly be faid to have been folemnly adjudged by all the judges 
of England. Principles of law fo eftablifhed are not to be thaken by 
the breath of a fingle judge, however great m.y be his learning, his 
talents or his virtues. That lord Holt poffeffed thefe in an eminent 
degree will never be denied ; but he was not exempt ftom Human 
infirmity. ‘The report itfelf, in the cafe of Clerk v. Martin, thows 


that, from fome caufe or other, he was extremely irritated with the: 


oldfmiths of Lombard ftreet, and that his mind was not in a proper 
fate for calm deliberation and found judgment. The fame obferva- 
tion applies tothe cafe of Buller v. Crips, and is further confirmed 
by that of Ward and Evans, 2 lord Ray. 9392, in which his lordthip 
faid «“ But then I am of opinion and always was (nofwith/landing the 
* noife and cry, that it is the ufe of Lomard ftreet, as if the contrary opi- 
“ nion would blow up Lombard freet ) that the acceptance of fuch a note 
*¢ is not actual payment.” ‘This circumftance has alfo been noticed 
by judges and others, in fome of the more modern reports. In 
the cafe of Grant v. Vaughan, 3 Bur. 1520, Sir Fletcher Norton 
and Mr.‘ Dunning obferve that ‘ lord Holt was peevi/h” in the cafe of 
Clerk and Martin, and lord Mansfield remarked that “ lord Holt got 
“s into a dispute with the city about it.” Int W. Bl. 487, lord Mansfield 
faid, “ The firft ftruggle of the merchants, (which made Holt fo angry 
« with them, ) to make inland bills in the nature of /pecialties, and to 
«« declare upon them as fuch, wagcertainly wrong on their parts; as 
“¢ it was admitted they might declare on general indebitatus affumpft, 
«and give thefe bills in evidence. But the reafons given by the 
«« judges, why no action can be brought by the holder of fuch a bill, 
* payable to bearer, are equally ill-founded.” And in the cafe of 
«¢ Brown and Harraden, 4 Term Rep. 151, lord Kenyon faid, it is not 
“ neceflary now to confider whether or not /ord Holt were right in fo 
« pertinacioufly adhering to his opinion, before the ftatute of Anne, 
« that no action could be maintained on promiffory notes, as inftru- 
« ments, but that they were only to be confidered as evidence of the 
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¢ debt: that queftion exercifed the judgments of the ableft men at 
« that time ; but the authority ‘which his opinion bad in Weftminfter Hall, 
«“ made others yield to him ; and it was thought neceffary to refort’ to the 
«“‘ legiflature to apply a remedy.” And in the fame cafe, p. 154, Bul- 
ler, juftice, faid “ The cafes cited by the defendant’s counfel ‘are 
«« extremely material ; for though they do not dire€tly decide the quef® 
« tion, they fhew that the courts of Weftminfter have thought “the 
« analogy between bills of exchange and promiffory notes /o'frong 
“ that the rules eftablifbed with refpect to one ought alfo to prevail as to'the 
“ other. Such is the general tendency of the cafes fince ‘lord Manf- 
“ field’s time. Many of the cafes alluded to by the plaintiff's coun- 
“fel, happened before the ftatute of Anne: they only fhew theron 

& difpofition which lord Holt manififed on all occafions to difcourage promif~ 
“‘ fory notes. It appears from them that /ord Holt and the merchants 
“ qwere perpetually difputing whether or not they fhould be put upon the 
“ fame footing with bills of exchange. The merchants did’not con-, 
“ tend that they might recover on notes in particular cafes only, but 
“ that they foould be univerfally confidered in the fame light’ as Bills of: ex- 


-% change. Upon that ground they applied to the légrflature for relief, 


«“ Anne ought ta receive.” 


“ and their condué? is very firong to fbew what conftruttion’ the fatite of 


Lord Kenyon faid « it has been argued that theré’ isdn ¢/féntial dif- 

“¢ ference between bills of exchange and promiffory ‘notes’; and that 
dhould ‘be allowed 

« more time than the maker of the other ; but I confe/s I fee'nodifference 
“‘ qhatever, ; they both make engagements of the fame nature, and n the 
“ acceptor has accépted a bill he is equally bound to be’ preparéd ‘to 
“ pay on the day appointed, as the maker of a promiffory’ note.” 
Lord Hardwicke in the cafe of Walmfley v. Child, anno 1749, 1 Vez. 
346, fays, ** The reafon of making the ftatute 3 and 4 Anne arofe 
« from /ome determinations, in the beginning of herreign, by Holt chief 
« juftice, that no action could be maintained on a promiffory note; nor 
« declaration thereupon, viz. Clerk v. Martin, and Potter v. Pearfon, 
“1 Salk. 1293 which cafes produced the a; as the ac itfelf recites ; 
“but that act of parliament did not alter, but that ftill an indebitatus 


_ “ affumpfit may be brought, and the note given in evidence, or'proved 


<< if loft.” From this concurrent teftimony it is apparent, that the 


_ cafe of Clerk v. Martin was a hafty intemperate decifion of lord 


Holt, which was acquiefced in by the other judges, in confequetice 
of his overbeaging authority, ‘* which made others yield to’ him;” 
and that he fo  pertinacioufly” adhered to his opinion, as to retider it 
neceffary to apply to parliament to over-rule him. alah 
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This, it is believed, is the true origin of the ftatute of Anne, 
which did not ena&t a new Jaw, but fimply confirmed the old; the 
authority of which had been fhaken by the late decifion of lord Holt. 
This idea is confirmed by the words of the preamble of the ftatute, 
which are, “ Whereas it hath been held” that notes in writing, &c. 
payable to order, ** were not affignable or indorfable over, within the 
*¢ cuftom of merchants,” and that the payee could “ not maintain an ac- 
“ tion, by the cuftom of merchants,” againft the maker ; and that the in- 
dorfce could not, within the faid cuftom of merchants, maintain an ac- 
* tion upon fuch note” againft the maker; ‘ therefore, to the intent to 
“* encourage trade and commerce,” &c. Be it enacted, &c. that all 
notes in writing made and figued by any perfon, &c. whereby fuch 
perfon, &c. fhall promife to pay to’any other perfon, &c. or his 
order, or unto bearer, any fum of money, &c.  /hall be taken and con- 
“s firued to be, by virtue thercof, due and payable to any fuch perfon, &c. 
‘* to whom the fame is made payable ;” ‘* and alfo every fuch note pay- 
« able té any perfon,” &c. * or his order, fhall be affignable or in- 
“* dorfable over, in the fame manner as inland bills of exchange are or 
“¢ may be, according tothe cuftom of merchants,” and that the payee 

‘ & may. maintain an action for the fame, in fuch manner as he might do 
“¢ upon any inland bill of exchange, made or drawn according to the cuftom 
“‘ of merchants, again{t the perfon, &c. who figned the fame.” And 
that the indorfee * may maintain his action,” for fuch fum of money 
either againft the maker or any of the indorfers, “ in like manner as in 
* cafes of inland bills of exchange.” Were it may be obferved, that by 
ufing the words, ‘ it hath been held,” the legiflature clearly allude to 
certain opinions, which they carefully avoid to recognize as law. And 
in the enatting claufe they fay that fuch notes * /hall be taken and con- 
6‘ firued to be due and payable,” &c. exprefling thereby a command to 
certain perfons, without faying exprefsly that the notes fhall be due 
and payable, &c. for this being the law before it was not neceflary to 
ena¢t the thing itfelf, but to inftruét the judges how they /bould con- 

Jtrue it. The mifchief to be remedied was the opinion which had 
“* been held,” not any defeé in the law itfelf. By comparing this act 
with the cafes decided prior to Clerk and Martin, it will be found to 
contain no principles but fuch as had: been fully recognized by the 
courts of law. It follows, therefore, that it was pafled fimply to re- 
ftore the old order of things, which had been difturbed by lord Holt. 


The only real effe& of the ftatute was to alter a few words in the 
declaration. ‘The old forms allege that the defendamt became liable 
by reafon of the cuffom of merchants, the new fay that he became liable 
by force of the fatute. Even lord Holt himfelf always admitted that 
an indebitatus affumpft for money had and received, or money lent, 
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would lie, and the note would be good evidence of it. His objec- 
tions were only to the form of the a¢tion, and not to the liability of 
the parties. 


A promiffory note was always as much a mercantile inflrument as an 
inland bill of exchange, and there certainly feems to be more evi- 
dence that the former is within the cuftom of merchants than the 
Jatter, and that it was fo at an eawier period on the continent of Eu- | 
rope, from whence it was introduced into England; and when intro- 
duced it came attended with all the obligations annexed which the cuf- 
tom had attached to it. : 


We fometimes, in modern books, meet with an affertion that a 
» promiflory note was not negotiable at common law ; this may be true, 
becaufe a promiflory note was not known at common law, if from the 
term common law we exclude the idea of the cuftom of merchants. It 
was a mercantile inftrument introduced under the cuftom of mer- 
chants. But if the cuftom of merchants is confidered, as it really 
is, a part of the common law, then the affertion that a promiflory 
note was not negotiable at the common law, is not correct 


VIIL. In the prefent cafe of Dunlop v. Silver, it is not neeeffary to 
enquire whether a promiffory note, while it is confined to the original 
’ parties, can be confidered as a bill of exchange within the cuftom of 
merchants, although the authorities already cited fhow it to have been 
fo adjudged; but it is fufficient if it become fo by being indorfed. It 
has already been obferved that it has never been decided that an in- 
dorfed promiffory note is not a bill of exchange, or a negotiable in- 
ftrument, under the cuftom of merchants, but that the contrary has 
been folemnly adjudged; and has been fettled law for more than a 
century. 


One of the counts in the prefent cafe is for money had and received; 
and the evidence produced is a promiffory note made by Cavan, paya- 
ble to the defendants or order, by them indorfed to Downing and 
Dowell, and by them to the plaintiff. The note was in due time pro- 
tefted, as an inland bill of exchange, for non-payment, ‘and due no- 
tice given to the defendants. So that every ftep was taken which 
would have been neceffary to charge the defendants as drawers, or 
indorfers of an inland bill., 


The indorfement of the defendants is evidence of money received 
by them from the intermediate indorfers, and the only quettion is, 
whether the money, fo received, is for the ufe of the plaintiff. The 
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folution of this queftion depends upon the wature of the contraé? which 
the defendants entered into by their indorfement. Lord Holt himfelf 
always admitted that every indorfement was the drawing of a new 
bill; and even in the cafe of Buller v. Crips, he admits that the in- 
dorfement of a promiffory note is the drawing of a bill on the maker 
in favour of the indorfee, and that the indorfee may maintain an ac- 
tion againft the indorfer upon the cuffom of merchants. This principle, 
which fo far from being denied, has a/ways been recognized in the 
fubfequent cafes, Chitty 121, 4 T..R. 149, decides the nature of the 
engagement which the defendants entered into by their indorfement. 
It was that of the drawer of an inland bill of exchange, whofe obli- 
gation as fuch is well afcertained by the euftom of merchants. The 
plaintiff does not claim as affignee at common law, but as indorfee 
under the law merchant; by which law the defendants are clearly 
liable as drawers of the bill to pay the money to any indorfee, holder 
of the bill; and where the plaintiff has either an equitable or legal 
right to money received by the defendant,she may recover in an ac- 
tion for money had and received. The defendants, then, having re- 
ceived money (which they are clearly not entit!ed to hold, for it is ad- 
mitted’ that the intermediate indorfer would be entitled to recover it 
againft them) and being, by the terms of their contraét, as conftrued 
by the cuftom of merchants, liable to the plaintiff, are anfwerable in 
an action for money had and received. We have feen that in the old 
declarations upon bills of exchange, the cuftom of merchants is not 
alleged, and yet the courts prefumed that the advancer of the mo- 
ney was the factor of the plaintiff, through whom the plaintiff is fup- 
pofed to pay the moncy to the defendant. In the cafe of Wocdward 
and Row, before cited, the court faid exprefsly that they would  in- 
“tend that he, of whom the value is faid to be received by the de- 
“ fendant, was the plaintiffs fervant.” Upon the fame principle the 
intermediate indorfer is to be prefumed to be the fervant of the plain- 
tiff in the prefent cafe. 


The indorfer of a promiffory note, or bill of exchange, when he 
receives the money from the indorfee, holds it in truft to be re-paid 
to the holder of the bill or note, if he fhall fail to obtain it from the 
acceptor or maker, after ufing due diligence, and giving proper 
notice. When this contingency has happened, the truft becomes ab- 
folute, and it is againft confcience if the indorfer refufes to pay the 
money to whom of right it belongs. 


The argument on the part of the defendants in this aétion is, that 
as a promiflory note is not an inftrument negotiable by the cuftom of 
merchants; as the ftatute of une is not in force in Virginia, and as 
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the a€t of affembly of Virginia does not give an aétion againft the 
indorfer, his engagement is only fuch as arifes at common law; which 
is only an implied contrat to refund money which has been paid in . 
contemplation of a confideration that has failed. That this contrac& 
exifts only between the indorfer and his immediate indorfee, and is fuch 
a chofe in aétion as by the common law is not aflignable. That it arifes 
only in confequence of the money paid, and is raifed in favour of 
that perfon only from whom the money was received. That the 
payment of the money by the plaintiff to the intermediate indorfer 
raifes no contra¢t between the defendant and the plaintiff. That there 
is no privity between the plaintiff and defendant, whereby the plain- 
tiff can derive any benefit from the contraét made by the defendant 
with the intermediate indorfer; and that no action of indebitatus af- 
fumpfit will lie without fuch privity. That even fuppofing the con- 
tract of the defendant was exprefs to pay the money to the interme- 
diate indorfer, or tohis order, yet that contraét would not be negoti- 
able or aflignable fo, as to enable the plaintiff to recover in his own 
name, becaufe no confideration moved from him, and no promife is 
made to him; and if the promife were in fa& made -to him, yet it 
would be as tohim nudum padium. 


This argument, fo far as it is neceflary to confider it, may be re~ 
duced to thefe five propofitions: 


1. That promiffory notes are not negotiable within the cuftom of 
merchants. 


2. That the contract of the indorfer is only an implied contract, 
grounded on the receipt of money upon a confideration that has 
tailed. 


3. That this contract is a chofe in aGion, not aflignable. 
4. That no action of indebitatus affumpfit will lie without privity. 


5. Thata promife in writing, without a confideration expreffed, is 
a nudum pactum. 


The firff propofitin, viz. that promiffory notes are not negotiable 
within the cuftom of merchants, has been fully confidered, and feems 
not to be maintainable. It might therefore be deemed unneceflary to 
examine the argument further; but as fome of the other points are 
queftionable, it may be worth while to notice them. 
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The 2d propofition is that the contraét of the indorfer is only an im. 


plied contract, grounded upon the receipt of money upon a confideration 
which has failed. 


If this were true, it would equally apply to the cafe where a man 
receives a note with a blank indorfement and paffes it away, fora 
valuable confideration, without indorfing it himfelf. But in fuch a 
cafe, no man has ever been held liable, unlefs there was an antece- 
dent debt, or from particular circumftances a guaranty of the note 
could be prefumed, or unlefs he knew the note to be a bad one at the 
time. 37. R. 759, 761, Fena v. Harrifon. This poiyt was early 
decided in the cafe of the Bank of England v. Newman in 1 lord Ray, 
442. It is true that this was a note payable to the defendant or 
bearer, but it has been held in the cafe of Peacock v. Rhodes, Doug, 
636, (614,) and Doug. 639, (617,) Ancher v. Bank of England, that 
a note with a blank indorfement is exaétly like a note payable to 
bearer. ‘The reafon is that the receiver of fuch a note takes it upon 
the credit of the parties named upon it, and gives no perfonal credit 
to the man who merely pays it away, without indorfement. The ob- 
ligation of the indorfer then does not arife from the receipt of money 
only, but in confequence of his having written his name upon the in- 
ftrument. But the fimple writing of his name upon the inftrument can 
create no obligation unlefs it be the fign of a certain contraét. Words 
are but repretentatives of ideas, and evidence of the intention of the 
contracting parties. Any other mode of conveying thofe ideas and 
teftifying that intention, if equally certain, is equally capable of be- 
ing the evidence of an exprefs contract. The act of writing ones 
name upon the back of an inftrument of a certain defcription, is as 
{trong evidence of an exprefs contract, as if it had been written in 
a thoufand words. What the nature of that contract is, depends 
upon the nature of the inftrument indorfed; but {till it is not an im- 
plied, but an exprefs contract. The terms of that contract are known 
by a reference to the ufual mode of tranfacting bufinefs, the nature of 
the inftrument, and the incidents which have been attached to it either 
by pofitive law, by common acceptation, or by judicial authority. 
The purpofe for which a man puts his name on the back of a promif- 
fory note is well known, and can not be miftaken ; it is to give credit 
to the note; but to anfwer that purpofe it muft be the fign of a con- 
tract to pay the money to the holder if the maker does not. Such is 
the common acceptation and underftanding of the country. The fig- 
nature of the defendants is as much evidence of fuch a contraét, as 
it is of the receipt of the money, or of an order to pay the money to 
the indorfee. But it is faid, 
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gdly. That fuch a contraét, being made with the immediate in- 
dorfee, is not negotiable, becaufe it is a chofe in aétion which by com- 
mon law can not be afligned. 


To this it may be anfwered, that the antiquated do€trine that a 
chofe in aétion is not affignable was introduced in early times before ne- 
gotiable inftruments were in ufe, when trade was carried on in its fim- 
pleft form, and when the principal, if not the only purpofe intended to 
be anfwered by the rule, was to prevent maintainance in controverfies re- 
fpecting titles toland. It was to prevent the poor man from being oppref- 
fed by a powerful antagonift to whom his competitor might aflign his 
title, and who by his wealth, his influence, or his power might pervert 
juftice. At what time, or by what means, it was firft applied to per- 
fonal rights is not afcertained ; but it feems clear that in its original 
adoption it was never intended to apply to thofe inftruments which. dy 
their nature and the original contra& of the parties were made negotiable. 
Every man has a natural right to make fuch contraéts as he pleafes, 
provided they are not repugnant to any pofitive law, nor injurious to 
others; and all contracts entered into without fraud or force, are le- 
gally and morally obligatory according to their fpirit and intent. The 
reafon of the rule was to prevent maintainance. (Co. Lit. 214.) But 
no man could be opprefled by maintainance who had exprefsly agreed 
to pay his debt to fuch perfon as his creditor fhould appoint. ‘The rea- 
fon of the rule failing, the rule itfelf cannot apply. Blackftone, 
(2 Com. 442, ) calls it the friG rule of the ancient common law; and 
the reafon given is “ becaufe it was thought to be a great encourage- 
“‘ ment to litigioufnefs, if a man were allowed to make over to a 
« ftranger his right of going to law.” But it was a rule introduced 
for the benefit of the debtor, and every man may wave the benefit of 
a law introduced for his advantage. Blackftone fays, ‘this nicety is 
‘“‘ now difregarded ; though, in compliance with the ancient principle, 
“ the form of afligning a chofe in aéfion is in the nature of a declaration 

“ of truft,” &c. 


W codefon {ays (in vol. 2. p. 387.) “It is a maxim of the common 
“law that no chofe in action can be granted or afligned. The policy 
“ whereof was to avoid a multiplicity of fuits, by preventing thofe 
“who would not profecute their right themfelves, from transferring 
“it to others of a more litigious difpofition ; and particularly to pre- 
“‘ vent the granting of pretended titles to great men, whereby, faith 
“fir Edward Coke, (1 Inf. 214, (a.) 266, (a.) “ Juftice might be 
“ trodden down.” Perhaps the rule was more general than the mif- 
“ chief apprehended ; and having relation originally to landed eflates was _ 
“ afterwards unnecefarily transferred to perfonal property. ‘The doc- 
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* trine, however, c/ways was, that.a chofe in action was ailignable 
*¢ in equity for a valuable confideration. Bills of exchange and pro- 
«¢ miffory notes are regularly aflignable by indorfement ; and if bonds, 
* policies of infurance, and even judgments, are in like manner af- 
« figned for valuable confideration, the afhgnee may fue in the name 
“ of the original claimant, and the latter will not now be permitted, 
«‘ even in the courts of common law, to undo his own transfer, or un- 
« confcientioufly to obftruct the plaintiff’s fuit. Where one of the 
« captors of a maritime prize, before condemnation thereof, transferred 
“ his proportionate fhare of the property taken, it was held that the a/- 
& fignee might m>ntain an action for the fame, againft the capturing 
« fhip’s agent, as for money received by him te the plaintiff’s ufe.” 
1 Wilfon 211. Morrough v. Comyns. 


Upon which cafe it may be obferved, that the failor’s right to a 
fhare of the prize money was as clearly a cho/e in aétion as a right to 
any other property not in poffeflion; and the affignment of fuch 
right was as clearly within the old rule that a chofe in a@ion is not af- 
fignable ; it is therefore a much ftronger cafe than that of a debt which, 
by the original contra itfelf, the parties have made negotiable. 


The cafes on this fubject are collected in a very able argument of 
judge Buller, in the cafe of Mafer v. Miller, 4 T. rep. 340, and al- 
though the judgment in that cafe was contrary to his opinion, yet it 
was not given upon the point mentioned in that part of his argument 
which we fhall cite. Evans on bills, 106, {peaking of this argument, 
fays, ** it furnifhes a greater fhare of profeffional inftruction and.a 
«* more admirable fpecimen of judicial reafoning than can often be 
‘¢ found in an equal compafs.” ‘It is laid down,” fays the judge, 
«in our old books, that for avoiding maintenance a chofe in adtion can 
“‘ not be affigned or granted over to another. Co. Lit. 214. a. 266. a. 
“2 Roll. 45. 1. 40. The good fenfe of that rule feems to me to be very 
s¢ queftionable ; and in early as well as modern times, it has been fo explain- 
“‘ ed away, that it remains, at moff, only an objection to the form of the 
“‘ aétion in any cafe. In 2 Roll. ab. 45, 46, it is admitted that an ob- 
“¢ ligation or other deed may be granted, fo that the writing pafles ; 
« but it is faid that the grantee cannot fue for it in his own name. If 
«¢athird perfon be permitted to acquire the intereft in a thing, whe- 
‘¢ ther he is to bring the aétion in his own name, or in that of the 
«‘ grantor, does not feem to me to affect the queftion of maintenance. 
«¢ It is curious, and not altogether ufelefs, to fee how the doétrine of 
‘«¢ maintenance has from time to time been received in Weftminfer 
“¢ Hall. At one time not only he who laid out money to aflift another 
* in his caufe, but he that by his friendthip or intereft fayed him an 





= ci ~<tiitste Glo OR ae ee ee Ae Se Le eee 





oom OO te HO 8'e TOM 


ves 


(Cw wee 


~ sy oy 6S ort F FF 


- i Rad . ~~ .— “=e F 


wNwlUMDUmlUlUCU OC” 








APPENDIX. 425 


« expence which he would otherwife be put to, was held guilty of 
«‘ maintenance, Bro. tit. maintenance, 7, 14, 17, &%c.- Nay if he offi- 
« cioufly gave evidence, it was maintenance; fo that he muft have 
« had a /ubpena, or fupprefs the truth. That fuch doctrine, repugnant 
*‘ to every honeft feeling of the human heart, fhould be foon laid 
* afide, muft be expeéted. Accordingly a variety of exceptions were 
«‘ foon made; and amongft others it was held, that if a perfon has 
“ any intereft in the thing in difpute, though on contingency only, 
“ he may lawfully maintain an action on it. 2 Roll. ab. 115. But 
« in the midft of all thefe doétrines on maintenance, there was one 
“‘ cafe in which the courts of law allowed of an ailgnment of a chofe 
“ in ation ; and that was in the cafe of the crown; for the courts did 
“ not feel themfelves bold enough to tie up the property of the crown, 
“‘ or to prevent that from being transferred. 3 Leon. 198. 2 Cro. 180. 
“‘ Courts of equity from the earlieff times thought the doétrine too abfurd 
« for them to adopt ; and therefore they always acted in direét con- 
*¢ tradiction to it. And we fhall foon fee that courts of law alfo, 
“altered their language very much. In 12 Mod. 554, the court 
“ {peak of an aflignment of an apprentice, or an aflignment of a bond, 
“‘ as things which are good between the parties; and to which they 
“ mutt give their fanétion, and 24t upon. So an aflignment of a chofe 
*« in a¢tion has always been held a good confideration for a promife. 
“ It was fo in « Roll. ab. 29. 1 Sid. 212, and T. Fones, 222; and 
“ Jaftly by all the judges of England in Aoulfdale againf? Birchall, 2 
“ Black. 820, though the debt afligned was uncertain. After thefe 
“ cafes we may venture to fay that the maxim was a bad one, and that it pro- 
“ ceeded upon a foundation which fails. But ftill it muft be admitted that 
“ though the courts of law have gone the length of taking notice of 
“¢ aflignments of chofes in ation, and of acting upon them, yet in ma- 
“ ny cafes they have adhered to the formal objection, that the aétion 
“ fhall be brought in the name of the aflignor, and not in the name 
“‘ of the affignee. J fee no ufe or convenience in preferving the foadow, 
“ when the fubftance is gone; and that it is merely a fhadow, is apparent 
“ from the latter cafes, in which the coutts have taken care that é¢ 
“« fhall never work injuftice. In Bottomly v. Brooke, C. B. Mich, 22, G. 3. 
“(1 I. R. 621,) which was debt on board, the defendant pleaded 
“ that the bond was given for fecuring £. 100, lent to the defendant 
“ by E. Chanceller ; and was given by her direétion in truft for her, 
“and E. Chancellor was indebted to the defendant in more money. 
** To this plea there was a demurrer, which was withdrawn by the 
“ advice of the court. In Rudge u. Birch, K. B. Mich. 25. G. 35 
“(1 T. R. 622,) on the fame pleadings there was judgment for the 
“ defendant. And in Winch v. Keely, K. B. Hill. 27. G. 3. (1 T.R. 
“619, ) where the obligee affigned over a bond, and afterwards ber 
H 3 
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*¢ came bankrupt, the court held that he might, notwith{tanding, mam 
“‘ tain the action. Mr. J. Athhurft faid, « It is true that formerly 
** courts of law did not take notice of an equity or atruft; but of 
“ late years, as it has been found productive of great expence to fend 
“the parties to the other fide of the Aa//, wherever this court have 
“¢ feen that the juftice of the cafe has been clearly with the plaintiff, 
“ they have not turned him round upon this objection. ‘Then if this 
** court will take notice of a truft, why fhould zhey not of an equity. 
*‘ It is certainly true that a chofe in aétion can not ftri€tly be afligned, 
“ but this court will take notice of a truft, and fee who is beneficially 
“interefted.” But admitting that on account of this quaint maxim, 
there may /fil/ be fome cafes in which an aétion can not be maintain- 
“‘ ed by an aflignee of a chofe ia aétion in his own name; it remains to 
* be confidered whether that objection ever did hold, or ever can hold, 
“ inthe cafe of a mercantile inffrument or tranfaétion. The law pair pr 
“ is afyftem of equity, founded on the rules of equity, and governed 
“in all its parts by plain juftice and good faith: In Pilan v. Van 
« Mierop, lord Mansheld faid, if a man agree to do what if finally ex- 
«‘ ecuted would make him liable, as in a court of equity, fo in mer- 
“ cantile tranfaGions, the law looks on the aé?as done. I can find no in- 
6 flance in which the objeEion has prevailed in a mercantile cafe ; and in 
*¢ the two inftances moft univerfally in ufe, it undoubtedly does not 
‘¢ hold, that is, in the cafes of bills of exchange, and policies of infurance.” 
(He might have added the cafe of bills of lading.) “The firft is the 
** prefent cafe ; and bills are aflignable by the cuftom of merchants. 
So in the cafe of policies of infurance, till the late aét was made, res 
quiring that the name of the perfon interefted fhould be,inferted in 
the policy, the conftant courfe was to make the policy in the name 
of the broker, and yet the owner of the goods maintained an aétion 
upon it. Circulation and the transfer of property are. the life and 
foul of trade, and muft not be checked in any inftance. There is ne 
reafon for confining the power of affignment to the two inftruments which 
Ihave mentioned, and | will fhew you other cafes in which the court 
have allowed it. 1ft, In Fenner v. Meares, 2 Bi. rep. 1269, where 
the defendant, the captain of an Ea//-Indiaman, borrowed {£. 1000, 
of Cox, and gave two refpondentia bonds, and figned an indorfement 
** on the back of them, acknowledging that in cafe Cox chofe to affign 
* the.bonds, he held himfelf bound to pay them to the affignees. Cox af- 
“ figned them to the plaintiff, who was allowed to recover the amount of them 
“¢ in an aélion for money had and received. De Grey, chief juftice, in 
«« difpofing of the motion for a new trial, faid, ** Refpondentia bonds 
*« have been found effentially neceflary for carrying on the India trade; 
« but it would clog thefe fecurities, and be productive of great in- 
* convenience, if they were obliged to remain in the hands of the 
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« firft obligee. This contra& is therefore devifed to operate upon 
« fubfequent aflignments, and amounts to a declaration that, upon fuck 
« affignment, the money which I have borrowed fhall no longer be the money 
“6 of A. but of B. his fubjtitute. The plaintiff is certainly entitled to 
« the money in confcience ; and therefore I think entitled alfo at law 3 
« for the defendant has promifed to pay any perfon who is entitled to the mo~ 
“ ney.” So, inthe prefent cafe, I fay the plaintiffs are in confcience 
« entitled to the money, and the defendant has promifed to pay, or 
«‘ which is the fame thing, is bound by law to pay the money to any 
“ perfon who is entitled. The very nature and foundation of an aétion 
« for money had and received is that the plaintiff is in confcience entitled to 
“ the money ; and on that ground it has been repeatedly faid to be a 
“ bill in equity. We all remember the found and manly opinion given 
“ by my Lord Chief Juftice here, in the beginning of the laft term, 
“ on a motion made by Mr. Bearcroft for a new trial, wherein he faid, 
“ if be found juftice and honefty on the fide of the plaintiff here, be would 
“© never turn him round, in order to give him the chance of getting juftice 
“ elfewhere. 2dly. Clarke v. Adair, fittings after Eafter, 4. G. 3. De- 
“‘ bray, an officer, drew a bill on the agent of a regiment, payable 
“ out of the firft money which fhould become due to him on account 
“ of arrears, or non-effective money. Adair did not accept the bill, 
“ but marked it: in his book; and promifed to pay when effc€ts came 
to hand. _ Debray died before the bill was paid; and the admini- 
“ ftratrix brought an action again{t Adair for money had and received. 
“ It was allowed by all parties that this was not a bill within the cuf- 
“ tom of merchants: But lord Mansfield faid it is an affignment for va- 
“ luable confideration, with notice to the agent, and he 1s bound to pay it. 
“ He faid he remembered a cafe in chancery where an agent under 
“ the like cireumftances had paid the money to the adminiftrator, and 
“ was decreed, notwithftanding, to pay to the perfon in whofe fa- 
* four the bill was drawn. 3dly. In Jf/rael v. Douglas, C. By Eaft. 
“ 29.G. 3.(1 H. Bl. 242.) A. being indebted to B. and B. indebted to 
“C. B. gave an order to A. to pay C. the money due by A. to B. where- 
“ upon C. lent b. a further fum, and the order was accepted by A. On 
“ the refufal of A. tocomply with the order, it was held that C. might 
“ maintain an action for money had and received againfthim. And 
“ Mr. J. Heath exprefsly faid he thought in mercantile tranfaétions of 
“ this fort fach an undertaking may be conftrued to make a man lia- 
“ ble for money had and received. ‘This opinion was cited with ap- 
« probation in the houfe of lords in Gitfon v. Minet. Laftly, F come to 
“ the cafe of Tatlck v. Harris, (3 T. R. 182.) in which Lord Ke- 
“© nyon, in delivering the judgment of the court faid, “ it was an ap- 
‘6 propriation of fo much money to be paid to the perfan who foould become the 
“holder of the bill. We confider it as an agreement between all the par- 
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“¢ ties to appropriate fo much property to be carried to the account of the 
“ holder of the bill, and this will fatisfy the juftice of the cafe without 
¢ infringing any rule of law.” All thefe cafes prove that the remedy 
“< fhall be enlarged, if neceflary, to attain the juftice of the cafe; 
“ and that if the plaintiff has juftice and confcience on his fide, and the de- 
“ fendant has notice only, the plaintiff fball recover in an a€tion for money 
“ had and received. Let us not be lefs liberal than our predeceffors, 
“¢ and we ourfelves have been on former occafions. Let us recolleét, as 
“ lord chief juftice Wilmot {aid in the cafe I have alluded to, that not 
« only boni judicis eff ampliare jurifdictionem, but ampligre jufticiam : and 
«that the common law of the land jis the birth right of the fubje, 
« under which we are bound to adminifter him juftice, without fend- 
« ing him to his writ of fubpeena, if he can make that juftice appear. 
«‘ The juttice, equity and good confcience of the cafe of thefe plain- 
< tiffs can admit of no queftion: neither can it be doubted but that 
« the defendant has got the money which the plaintiffs ought to re- 
<. ceive.” 


Thus we fee that the rule, that a chofe in aGion is not affignable, has 
been often fhaken; that at moft it amounts only to an objection to the 
form of aétion, and that courts of law ought to lean againft an exception 
to form, which does not fupport the fubftantial merits of the cafe. 
No cafe is recolleéted in which it has ever prevailed when the inftru- 
ment was made negotiable by the original contract and intention of 
the parties. ‘This promiflory note was intended by the parties to be 
negotiable ; it is made payable to order, and fays on the face of it, 
<‘ negotiable at the bank of Alexandria.” And in the caies of More v. 
Manning, Gomyns 311, Achefon v. Fountain, 1 Str. 557, and Edie v. 
E. India Company, 2 Bur. 1216, it is determined that a bill or note, 
negotiable in its original creation, remains negotiable in the hands of 
the indorfee, even if it be not indorfed payable to order. If the ori- 
ginal contraét of the maker was negotiable, the dependant contract of 
the indorfer muft be negotiable alfo, for he warrants that the maker 
fhall perform his engagement; which is, to pay the money to the 
holder. ‘The indorfement follows the nature of the original contraét, 
and partakes of its negotiability. 


That a chofe in aétion may be made wegotiable or affignable in its original 
ereation, by the contrac? and intention of the parties, independant of the 
cuftom of merchants, and of fiatute law, {eems not to be a new idea, 
but is ftrongly fupported by the reafons afligned by the judges for 
their judgment in feveral of the reported cafes. It was very early fet- 
tled that if A. deliver money to B. to be paid to C.—C. might main« 
tain an action againft B. for the money, Dyer 21, (a) pl. 128. Gore 
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v. Woddye, Trin. 28. H. 8.—1 Bulftrode, 68. Flewellin v. Rave. Mich. 
3. Fac.—t1 Roll. Abr. 7. pl. 2. Beckingham and Lambert v. Vaghan, 
Trin. 14. Fac.—1 Roll. Abr. 30, 31. Difborne v. Denabie, Pafeb. 1649. 
1 Brownlsw rep. 82, and Yelv. 23. W herwood v. Shaw, 44. Eliz.— 
Moore, 854. Babington v. Lambert, 14. Fac.—Hardres, 321. Bell v. 
Chapman, 14. 15. Car. 2—1 Vent. 152. Brown v. London, 23. Car. 2. 
1 Vent. 119. Hornfey v. Dimocke, 23. Car. 2.—2 Vent. 310. Cramlington 
v. Evans, 1 W.and M. In thele cafes it will be found that no con- 
fideration pafled from C. to B. nor any promife from B. to C. and 
yet an action was held to be maintainable by C. againft B. upon the 
contraét made between A. and B. So that to fupport an aétion for 
money had and received it is not neceflary that a confideration fhould 
pafs from the plaintiff to the defendant, nor any promife from the de- 
fendant to the plaintiff; and this principle will be found to run through 
all the cafes for money had and received. 


In the cafe of Ob/e v. Dittlesfield, 23. Car. 2.B. R. 1 Vent. 154, 
the principle is carried ftill farther. ‘lhe money in this cafe was not 
paid by A. to B. purpofely to pay over to C. as in the former cafes, 
but B. being indebted to A. and A. to C.—A. appointed C. to receive 
the money from B. in fatisfaGtion of the debt due to C. by A. which 
he, (A.) fignifying to B. (the defendant,) he, in confideration of the 
premifes, and that the plaintiff (C.) would forbear him a quarter of 
year, promifed that he would then pay him. It was moved im arreft 
of judgment that there was no fuflicient confideration ; for the defend- 
ant was no party to this agreement, and was not liable to the plaintiff, and 
therefore the plaintiff’s forbearance was no benefit to the defendant ; 
fed non allocatur, for Hale faid, “ When affumpfits firft grew into 
practice, “ they ufed to fet out the matter at large, viz. in fuch a cafe 
«as this, Quod mutuo agreatum fuit inter eos, &c. and they foould be dif- 
“‘ charged one againft the other. But fince, it hath been the way to declare 
«« more concifely, And upon the whole matter here it appears that the 
«¢ defendant agreed to the transferring of the debt to the plaintiff ; and that 
«< it was agreed he fhould be difcharged againft A.” 
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Here then is an aflignment of a debt, and held to be valid decau/e \ 
the debtor agreed tort. ‘This was a precedent debt and was clearly a | 
chofe in aétion; and if fuch a debt may be affigned by a /ub/equent \ 
agreement of the debtor, a fortiori may a debt be afligned which the | 
debtor exprefsly makes aflignable at the very moment of its creation. Its | 
negotiability then becomes a part of the mature of the contra; it is / 
a quality belonging to the debt itfelf, and enters into its very effence. / 


Another principle which feems to be well eftablifhed: is,- that he for 
aubofe benefit a promife is made, may maintain an action upon it, al- 
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though no confideration pafs from him to the defendant, nor any pro- 
mife from the defendant direétly to the plaintiff. This propofition is 
fupported not only by the authorities already cited, but by the cafe of 
Dutton v. Poole, 30. Car. 2. T. Fonesy 102.—1 Vent. 318. 332.— 
1 Freem. 471.—T. Ray. 302.—2 Lev. 210.—3 Keb. 786, 814, 830, 
836.—Styles prac. reg. 59.—Savil, 24. Sadler v. Paine.—t1 Roll. abr, 
32. pl. 13. and Styles, 296. Starkey v. Mill, Mich. 1651. Hetley 176. 
Hadves v. Levit. Moore, 550. Hawes v. Levitt. Cro. El. 652. §. C. 
Cro. El. 849. 881. Rippon v. Norton.—1 Vent. 6, 7. Bourne v. Mafon. 
20: Car. 2.—Latch. 206. Legat’s cafe, 3 Car.—Cowper, 443.- Martyn 
P: Hind.—1 Bos. and Pul. 101. Company of Felt-makers v. Davis, 38. 
~ 3. C.B. 


If A. lends B. 100 dollars, for which B. gives A. his promiffory 
note payable to 4. or order, the money thus delivered by A. to B. is 
delivered to be paid over by B. to a third perfon upon a contingency, 
viz. that A. fhall, by indorfement on the note, name the perfon to 
whom it is to be paid. This differs in nothing from the cafe of Core 
and Woddye, and the other cafes before cited, except that the third 
perfon is not named at the time of the delivery of the money to B.— 


But the cafe of Od/e v. Dittlesfield fhows, that the naming of a third _ 


perfon may be as well done after the debt is created, as at the time 
of its creation, provided ‘the debtor agree to the transfer. Thefe prin- 
ciples certainly go far to prove that a contraét for the payment of money, 
may be made negotiable in its nature by the confent of parties, on 
principles of common law. It muft be an obftinate principle of law, 
indeed, and juftified by the ftrongeft reafons, that can prevent free 
agents from voluntarily entering into a contract not injurious to them- 
felves, or others. Every contract is to be conftrued according to the 
intention of the parties. 


A contract conftitutes the law between the contracting parties, un- 
lefs it be contrary to fome pofitive law, or prejudicial to fociety. 


No good reafon can be given why a man fhould not be permitted to 
make his contract negotiable. 


In the cafe of Hodges v. Steward, 1 Salk. 125. 3, W. and M. it is 
faid, “a difference was taken between a bill payable to I. S. or bearer, 
“and I. S. or order ; for a bill payable to I. . or bearer, is not aflignable 
*¢ by the contraé, fo as to enable the indorfee to bring an action if the 
“ drawer refufe to pay, becaufe there is no fuch authority given to the par- 
** ty by the firft contra ; and the effe&t of it is only to difcharge the 
*« drawee if he pays it to the bearer, though he comes to it by trover, 





“ 
“ 


ti: 





Se ee) oe ce 


Ss? w@ Ve 


al . se 








| a cn i) Ee i | 





APPENDIX. 438 


« theft, or otherwife. But when the bill is. payable.to I. §. er order, 
“ there an expre/s power is given to the party to affign, and the indorfee 


“ may maintain an aétion.’ 


Here it is held that the words, or order, make the contract nego- 
tiable. 


In Hill v. Lewis, 1 Salk. 132, 5 W. and M. Lérd Holt faid, ¢ for 
« the werds or order” (this was in a promiflory note before the ftatute 
of Anne) “ give authority te the plaintiff to affign it by indorfement ; and 
“ "tis an agreement by the firft drawer that he would anfwer it to the af- 


“s fignee.” 


In Fordan v. Barloe, 12 W.3. 3 Salk. 67, it was “ ruled that 
“ where a di/l” (probably meaning a promiflory note) * is drawn, pay- 
‘¢ able to W. R. or order, ’tis within the cuftom of merchants, and 
«‘ fuch a bill may be negotiated and afligned by cuftom, and the contra 
“6 of the parties, and an action may be grounded on it, though ’tis no 
“« {pecialty.” ; 


In Carter v. Palmer, 12. Mod. 380. 12 W. 3. upon a promiffory 
note payable to bearer, ‘ all feemed to agree, if it were made payable 
to him or order, the defendant dy that formbad made it negotiable, and 
“© by confequence he would be liable to the aétion of aflignee in his 
“ own name.” 


In Clerk. v.. Martin, 1 Lord Ray. 757, 1 Anne, Shower, for the 
plaintiff, argued in the fame manner, ufing nearly lord Holt’s own 
expreflions in the cafes juft cited; yet his lordthip was ‘¢ totis viribus” 
againft him. Shower contended, « that this note, being payable to 
“ the plaintiff or bis order, was a bill of exchange, ina/much as, by its 
“ nature, it was negotiable; and that diftinguifhes it from a note 
“‘ payable to I. S. or bearer, which he admitted was not a bill of ex 
“ change, becaufe it is not aflignable nor indorfable by the intent of the 
“ fub/criber, and confequently not negotiable, and therefore it cannot be 
“a bill of exchange, becaufe it is incident to the nature of a bill of 
«« exchange to be negotiable: but here ¢is bill is negotiable, for if it 
« had been indorfed payable to I. N., I, N. might have brought an 
«‘ a€tion upon it, as upon a bill of exchange. Why then fhould it 
«“ not be before fuch indorfement a bill of exchange to the plaintiff 
«“ himfelf ; jnce the defendant by his fubfcription has fhewn bis intent to be 
« able to the payment of this money to the plaintiff or bis order ; and 
«‘ fince he hath thereby agreed that it fall be affignable over, which 
“js by eonfequence that it fhall be a bill of exchange; and to make 
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» « fuch a note a bill of exchange can be no wrong to the defendant, 
* becaufe he, by figning the note, has made himfelf to that purpoie a 
«‘ merchant, and has given his confent that his note fball be negotiated, and 
“ has thereby fubjected himfelf to the law of merchants.” Strong 
as this reafoning is, it was not fufficient to'convince lord Holt. A 
fimilar argument by Brotherick produced no greater effet upon his 
lordfhip in the cafe of Buller v. Crips, 6 Mod. 29, 2 Anne, where it 
was faid that * he that gave this note, did by the tenor thereof make it 
¢ aflignable or negotiable by the words or order, which amounts to a 
“ promife or undertaking, to pay it to any whom he fbould appoint, and the 
«< indorfement is an appointment to the plaintiff.” 


But although his lordfhip would not acknowledge the weight of his 
own arguments, they have been duly appreciated by fubfequent judges. 


In the cafe of Edie et al. v. E. India company, Trin. 1. G. 3. 4 
Bur. 1216, it was contended for the plaintiffs, * that a promiffory 
«* note or bill of exchange, originally made payable to one, or order, is, 
“< in its own nature, aflignable; and the aflignee has the whole intercf 
‘in it, and may affign it as he pleafes; and any reftriétion or con- 
« finement of his aflignment of it, is contrary to the nature of the thing, 
© and therefore void.” And the counfel for the defendants admitted 
that fuch a bill of exchange “ was negotiable in its nature.” But they 
contended that an indorfement to a man, without the words, or order, 
was no more than a naked authority to receive the money. 


Lord Mansfield faid, “a draft drawn upon one perfon, directing 
¢¢ him to pay money to another or order, is, in its original creation, not 
«¢ an authority, but a bill of exchange, and is negotiable.” 


Mr. Fuftice Dennifon. “ Where a bill is originally made payable to 
«“ A, or order, it is of courfe, and in its very effence, negotiable, from hand 
«to hand. An inland bill of exchange is aflignable in its nature.”— 
«¢ Foreign bills are equally fo by the law of merchants.” This is 
«* matter of Jaw: And the law is clearly and fully fixed. Thereis no 
s- inftance of a refiriftive limitation, where a bill is originally made pay- 
« able to a man or order.” In general the indorfement follows the 
¢ nature of the thing indorfed; and is equally negotiable.” «« The 
« law has determined that the bill is negotiable in it/e/f.” 


Mr. Fuftice Wilmot. «This original contra@ is “ to pay to fuch 
« perfon or perfons as the payee or his affignees, or their aflignees fhall 
“ direct,” and there is the fame privity, (fee 1 W. Bl. rep. 299, S.C.) 
« between the drawer and the /af aflignee, as the fr/.” * The firft 
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« affigns over that cho/e in aétion, which in its maturey and by the exprefs 

« permiflion of law, is afhgnable, with the fame privileges and advan~ 

« tages, that it had when he received it.” “The indorfement is part 
« of the original contraé, and is incidentakand appurtenant to it, in the 
« nature of it, and muft be underftood and interpreted in the fame man- 
« nerasthe bill wasdrawn. And the indorfee holds in the fame manner, 
« and with the fame privileges, qualities and advantages as the origi- 
“nal payee held it ; that is as an affgnable, negotiable note, which he 
“‘ may indorfe over to aypther, and that other to a third, and fo on at 
“ pleafure.” “ And there is no difference whether the determinations 
‘«¢ be on promiflory notes or on bills of exchange: it is juft the fame 
“« thing; becaufe it is to be governed by the fame rule.” ¢ ‘Phe cone 
“ venience and courfe of trade is to be attended to: the intention is to 
“ be regarded, .nat the form.” 


The cafe of Grant v. Vaughan, 3 Bur. 1516, was by the bearer 
againft the drawer of a check in this form, ‘ Pay /bip Fortune or bear- 
“er £.70.” This check was delivered to one Bickneil, the thip’s 
hufband, who loft it. It came honeitly to the hands of the plaintiff 
in the way of trade. The declaration was upon a bill of exchange, 
and for money had and received. On the part of the defendant it was 
contended “that this was not a negotiable note, but only an authority 
to receive fo much cafh. ‘That it cannot be confidered as a negotiable 
bill of exchange ; for it was ‘not zecepted, nor indorfed, nor was it 
~proteftable, nor entitled to any day of grace.” 


«« The plaintiffs counfel infifted that this bill or note was in its na- 
t ture negotiable; that fuch bills were in fact always confidered as ne- 
“ gotiable, and actually negotiated, and commonly circulated as cafh. 
« And if they be, from the nature of the contract, negotiable, the 
“‘ finding of the jury can not alter the law.” « They object that itis 
« not a bill of exchange, becaufe it is not actepted, nor can be prote/t- 
“‘ ed, nor is entitled to a day of grace, nof is indorfable. But it isa 
“ negotiable infirument. Vt is not neceffary that it fhould be a dill of 
«“ exchange; an inland bill of exchange i not like a foreign bill of ex- 
« change ; for the former could not have been prote/fed before this 
« a&t of parliament, nor needs to be fo fince the a&t ; whereas a fo- 
“ reign one always abfolutely required it.” ‘ Whoever gives a note 
“ payable to bearer, expre/sly promifes to pay it to every fair bearers 
« however, an implied promife would fuffice for our purpofe.” 


This reafoning is evidently grounded upon general principles of the 
conftruétion of contraéts; for the counfel then go on to reafon from 
the ftatute 6f Anne. « But,” fay the counfel, “they were negotiable 
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% before the act was made,” And there is no café at all where it has 
a been determined that a note of this kind: can not be given in evi~ 
* dence upon a general indebitatus affumpfit for money had and received. 
“It is enough for the plaintiff that this note was negotiable. The 
«* bearer muft prevail againft the drawer in jame mode of aétion.” 
#* But there can be no-fort of doubt on the latter count ;” (money 
had and received) ‘ as the note is evidence of the plaintiff’s. money 
“* being in the hands of the perfon who gave it. Whether, therefore, 
*¢ this cafe be confidered upon principles of law, prior to the a&t of 3 
* and 4 Anne, or upon that aé?, or upon what has pafied fince the a&, 
“¢ it will appear that the plaintiff ought to recover upon this aétion.” 


Lord Mansfield went into a minute examination of the cafes of 
Nine and Sedgwick, Horton and Coggs, and Hodges v.4Steward, and 
faid that upon general principles, they were not agreeable to law. «It 
“is a queftion of /aw whether a bill or note be negotiable or not.. It 
“‘ appears in the books that thefe notes are by Jaw negotiable; and the 
“¢ plaintiff’s maintaining his action or not maintaining it, depends up- 
«on the queftion, whether fuch a note is negotiable or not.” Speaking of 
the decifions of lord Holt before the ftatute of Anne, he fays, ‘The 
 objeétion was to bringing an a€tion upon the note #fe/f, as upon # 
«6 fpecialty ; but I do not find it any where difputed, that an aétion upon 
‘“ an indebitatus affumpfit generally, far money lent, might be brought 
“‘ on a note payable to one ororder.” But upon the /econd count, 
“ the prefent cafe is quite clear, beyond all difpute ; for undaubtedly, an 
«¢ ation for money had and received to the plaintiff’s ufe, may be brought 
“ by the bond fide bearer of a note made payable to bearer. . There is 
** no cafe to the contrary. It was certainly money received for the ufe of the 
“ original advancer of it; and if fa, it is for the ufc of the perfon wha 


“ has the note as bearer.” 


Mr. Fuftice Wilmot. Probably the jury took upon themfelves to 
* confider, whether fuch bills or notes as this is, were in their own 
“‘ nature negotiable.” But thisis a point of Jaw; and by law they are 
“‘ negotiable.” And again he fays, “ But this is a negotiable note; and 
‘ the aétion may be brought in the name of the bearer. Bearer is 
“ defcriptio perfone 5 and a perfon may take by that defcription, as 
« wellas by any other. In the nature of the contraé there is no im- 
‘¢ propriety in his doing fo. It is a contraé to pay the bearer, or to the 
«© perfon to whom he fhall deliver it, (whether it be.a note, or a bill of 
‘‘ exchange:) and it is repugnant to the conrtraé?, that the drawer 
*« fhould objeét, that the bearer has no right to demand payment from 
‘* him.” 
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* Kt is agreeablé to common fenfe and reafon that if a man comes by’ © 


«« fuch a note or bill fairly, and on a valuable confideration, he fhould. 
«have aright to maintain an action upon it as bearer.” 


“ The reafons given in the cafes that are oppofite to this (Hinton’s 
*‘ cafe, 2 Shower 235) are altogether unfatisfactory. Thofe deter- 
«¢ minations ftrike at this great branch of commerce ; if they were to 
« prevail they would put an end to all this fpecies of it.” 


* Even before the ftatute of 3 and 4 Anne, dord chief juffice FoR 
«“ himfelf thought, that an indebitatus affumpfit for money /ent, or for 
« money Aad and received, might be maintained upon fuch a note: and 
“if it was a queftion antecedent to that aét, I thould ftand by that 
«6 firft cafe of Hinton, rather than the latter ones which differ from ‘it. 
« But that /fatute was made exprefsly and on purpofe to obviate thefe | 
«¢ doubts. However, if you would fuppofe it made to introduce a.mew 
“ law, and that fuch an aéion could net be maintained before the making 
«6 of it, yet,” &c. 


« This now under confideration is a megetiable infirument, whicht . 
« think partakes more of the nature of a promiffory note, than of a bill 
“ of exchange. But taking it as a bill of exchange. A bill of exchange 
“is a promife to pay the money if the drawee does not pay it.” 


Mr. Fuftice Yates, faid, * Nothing can be more peculiarly nego- 
“ tiable than a draught or bill payable to bearer; which is, insts na- 
¢ ture, payable from hand to hand, éoties quoties. 


“ It had been doubted, it is true, whether that /pecies of ation, where 
“ the plaintiff declares upon the note it/e/f, as upon a fpecialty, was pro- 
“ per; but here is a count for money had and received to the plaintiff’s ufe. 
«© The queftion whether he can bring this aétiou, depends upon its be- 
“ing afignable or not. The originul advancer of the money manifeftly 
‘ appears to have had the money in the hands of the drawer; and 
“‘ therefore he was certainly entitled to bring his action, and if he 
“‘ transfers his property to another perfon, that other perfon may 
“ maintain the like aétion.” « Giving fuch a billfis, as it were, an 
*¢ affignment of fo much property, which becomes money had and receiv- 
“ed to the ufe of the holder of the bill.” (See alfo 3 T. R. 182. Tatlock 
v. Harris.) 


It will be obferved that the whole reafoning of this cafe is grounded, 
not on the cuftom of merchants, but upon the check being a segotiable 
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inflrument, in its nature; and that it applies as ftrongly to a promif- 
fory note before the ftatute of Anne as to a bill of exchange. 


A practical expofition of thefe principles is to be found in the cafe 
of Fenner v. Meares, 2 W. Bl. 1269, which was an aétion for money 
had and received brought by the affignee of a re/pondentia bond, againtt 
the obligor. The bond was payable to one Cox. The defendant, in 
the prefence of Cox, figned an indorfement on the bond, by which 
he acknowledged himfelf «* bound to pay, to fuch aflignee thereof as 
«¢ fhould be duly appointed by him the faid James Cox, the whole of 
«¢ the principal and intereft of the within bond, agreeably to the te- 
* nor thereof, without any deduction or abatement whatfoever.” 


It was objeéted for the defendant, that no general indebitatus affump- 
fit will lie where the debt arifes on a fpecialty, and if it did, yet the 


plaintiff ought to have recovered no more than he paid to the affignor 
with common legal intereft. 


For the plaintiff it was faid, that the obje€tion was only to the form 
of the action; and the court would not grant a new trial contrary to 
equity. But the form of the action is well conceived. ‘The in- 
« dorfement is an affumpftt by fingle contract, as much as if made on 


«* a feparate paper after the aflignment had. Meares promifes to pay any 
<¢ one to whom Cox fhould affign ; befides the reiterated promife made to 
«s Evans after Meares’ return.” ‘ As for the ‘damages and intereft, 


«‘ thofe muft purfue the terms of the original contra which is now 
“‘ transferred to Fenner. 


Blackftone, juftice. * As this is entirely a new queftion, and I cannot, 
*¢ upon fo fhort a confideration, forefee all the confequences attending 
“¢ it, I fhall avoid giving any decifive opinion upon it. I cannot, for in- 
s¢ ftance, upon fo tranfient a view, difcern what effect might be de- 
“ rived to the aflets of a perfon deceafed, by thus turning a {fpecialty 
<< debt into a fimple contract. And from this caution, rather than 
« from any great doubt attending this particular cafe, 1 chufe to deter- 
*¢ mine it upon plainer and more indifputable grounds, arifing from 
«< the evidence before us. ‘The promife made by Meares to Evans” (a 
meffenger fent by the plaintiff to the defendant to give him notice of 
the aflignment and to demand the money) “‘ upon his return from In- 
*¢ dia, is clearly an afflumpfit to Fenner. It would be a fufficient pro- 
« mife to avoid the ftatute of limitations. And the aflignment and 
‘* other tranfactions are fully fufficient as a confideration, to make 
« that aflumpfit binding. Upon that ground it is therefore clear that a 
« general indebitatus alumpfit will lie. 24. As to the quantum of da- 
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« mages, I think it perfectly right. Whatever would have been due 
« to Cox, is, by the alignment, transferred to Fenner, 


Nares, juffice. I think this is a particular promife to the affignee, 
“ whenever any fuch foould be. When therefore the affignment is executed, 
« the money is demandable by virtue of that afumpfit ; and of confe- 
« quence this action well lies. I agree with my brother Blackftone, 
« in refpect to the quantum of damages.” 


De Grey, chief juftice. “ At the trial I gave an opinion that in point 
‘s of law this action was maintainable, and I have feen no reafon to 
“ changeit. WereI now filent it mightbe thought Ihad. But Iam 
s ftill fatisfied that the aétion will lic, ab/fraéed of the particular evidence 
«< on which my brother Blackftone has foundedhis opinion, Refpon- 
« dentia bonds have been found effentially neceflary for carrying on 
‘ the Indian trade. But it would clog thefe fecurities, and be pro- 
« ductive of great inconvenience, if they were obliged to remain in 
* the hands of the firft obligee. This contract is therefore devifed, 
to operate upon fubfequent aflignments ; and amounts to a declara-. 
“ tion that, upon fuch affignment the money, which I have fo borrowed, 
« fhall no longer be the money of A. but of B. his fubftitute. The plainti 
S* is certainly entitled tothe money in confcience, and theréfore, I think, enti- 


s¢ tled alfo at law ; forthe defendant has promifed to pay any perfon that 
46 fhall.be entitled to the money.” 


It will be obferved that there is no difference between the ground of 
Blackftone’s opinion, and that of the other judges, excepting in 
this, that the former chofe to ground his opinion upon the 
verbal promife made after the aflignment, and the others refted it 
upon the written promife on the back of the bond, made before the 


affignment; but all muft have agreed that the debt was a/fignable, 
with the affent of the debtor. 


The cafe of Innes v. Dunlop, 8T. R. 595, was-by the affignee 
of a Scotch bond, againft the obligor. There were two {pecial counts, 


and four money counts. To the two fpecial counts the defendant 
demurred. 


“ Onflow, fergeant, in fupport of the demurrer, objected that the 
¢ plaintiff, who was merely the affignee of a chofe in aéfion, could not 
«fue in his own name, but fhould have brought the aétion in the 
“ nume of Hunter and co. the obligees in the bond. But, 


“ The Court, after obferving that this was not an action on the bond, 
“ {aid ghat they were clearly of opinion that the afignment of the bond 
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* to the plaintiff was a confideration for the affumpfit by the defendant, 
«¢ in the fame manner as aétions of afflumpfit are maintained, in every 
* day’s practice, upon foreign judgments; and the defendant, by 
«¢ demurring, had confeffed both the confideration and the afflumpfit. 
*¢ And therefore they gave Judgment for the plaintiff.” In a note to 
this cafe, the reporter refers to the cafe of Fenner and Meares, 2 Bl. 
rep. 1269, before cited. Although the declaration ftates, that “ by 
* redfon of the premifes,” (viz the making of the bond and the af- 
fignment to the plaintiff) “ and according to the law of Scotland, the 
“ defendant became, and was indebted to the plaintiff,” and béing fo 
“« indebted, in confideration thereof promifed to pay,” &c. yet the 
law of Scotland does not feem to be the ground of the judgment, but., 
the court rely entirely upon the afignment of the bond being a fufficient 
confideration for the aflumpfit, agreeably to judge Blackftone’s opi- 
nion in Fenner and Meares. 


The cafe of Reed v. Ingraham, 3 Dall. 505, is a {trong cafe in fup- 
port of the principle that a contraé&t may be made negotiable dy the in- 
tention of the parties. At was an action in the fupreme court of Penn- 
fylvania, brought by the affignee of a flock contra to recover the 
amount of the difference, due on the contraét, which was expreiled 
in thefe words, ‘* On the 18th of April, 1792, I promife to receive 
“from Fofeph Boggs, or order, ten thoufand dollars, fix per cents. and 
*« pay him for the fame at the rate of 23 fhillings and 7 pence ; per 
“ pound.” 

(Signed) “ Francis Ingraham.” 


The afhgnment was indorfed in thefe words, 


«“ I do hereby authorize William Reed, or his order, to tender or de- 
¢¢ Jiver the ftock within mentioned, and the faid William Reed, or his 
“¢ order, to receive for the fame, the fums of money due and payable 
“* therefor, at the rates within exprefled.” 


(Signed) “ Fofeph Boggs.” 


The defendant had notice of the affignment before the day of pay- 
ment, and the ftock was duly tendered. The defendant contended 
that the contraé? was not negotiable, but that if it was, he had a right 
of offet againft Boggs. 


*¢ By the Court. The aétion is well brought, as it is founded on a 
«¢ contract in which the defendant expre/sly fipulates that he will re- 
« ceive the ftock from, and pay the price to Fo/eph Boggs, or his order. 
* On general principles of law, ftock contratts can not be regarded 
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«© as negotiable ;_ but a contractor may certainly make himfelf liable as if 
“ they were fo; and the maxim, modus et conventio vincunt leges, ap- 
“ plies forceably to the cafe. 


«© With refpeét to the alleged inconvenience, that in the prefent 
“ form of aétion the defendant is debarred from the benefit of a /et- 
“ off, it would be enough to anfwer, that as this is the confequence of his 
“ own a and agreement, he has no reafonable caufe of complaint. 
«‘ But it is alfo obvious that when the contract was afligned, and the 
«‘ prefent action was inftituted, there did not exift ‘between him and 
“ Boggs, any mutual debt, or demand, which could be the fubje& of 
“« defalcation upon the principles of the aét of aflembly.” 


Verdict for the plaintiff.” 


Upon a policy of infurance, the perfon interefted is allowed to 
bring an action in his own name, although not mentioned in the po- 
licy. 1 Shower, 156. And a bill of lading has always been held to 
be aflignable, and the affignee may bring an action im his own name 
againft the mafter or owners, for the goods. 1 Lord Ray. 271, 
Evans v. Martlett. 4 Bur. 2051, Wright v. Campbelh 1 T. R. 205, 
Caldwell v. Ball. 1 T. R. 745, Hibberts v. Carter. In thefe cafes it 
was held that the afiignment of the bill of lading alters the proper- 
ty. So in the cafe of Walker v. Walker, 5 Mod. 13, lord Holt held 
that the caft of a die altered the property of the money in the hands of 
a ftake-holder. Kyd 22, fays, that notes payable tororder have always 
“ been held to be negotiable.” 


To thefe authorities may be added that of the cafe of Gerard v. La 
Coffe et al. 1 Dallas 194. 


From all thefe cafes it feems to be a maintainable propofition that a 
man may make his debt negotiable, notwithftanding the principle that 
a.chofe in ation cannot be affigned. Indeed that principle feems to 
have been introduced for the purpofe of preventing the creditor from 
transferring his right of a€tion contrary to the will of the debtor, but 
was not intended to apply to thofe cafes where the debtor had exprefsly 
authorifed his creditor to affign it. 


4- The fourth point is that no indebitatus affumpft will lie without 
privity. 


This idea feems to have been founded upon the exploded dogtrine, 
that indebitatus affumpfit will lie only in cafes where debt will lie. Byt 
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even admitting the latter propofition to be true, yet it will not apply; 
for in the cafe of Core and Woddye (and the other cafes cited which 
were dependant upon it) it was held that if a man receives money to 
my ufe 1 may maintain an action of debt againft him for it. 


Plowden, in the cafe of Platt v. Locke, Pafch. 4, Ed. 6, which was 
an action of debt againft the theriff for an efcape, fol. 36, (a. and b. J 
fays, “* And fo it appears that the ation upon the matter was main- 
“‘ tainable, although there was not any contract between them ; for 
“ upon a berate delivered to the clerk of the Hanaper, who has af- 
« fetsin his hands, an action of debt will lie again{t him, as appears 
“by 1 H. 7, and yet there is not any contra@ between theia, nor any 
“ privity in words ; and fo in many like cafes.” 


In the cafe of Wherwocd v. Shaw, 44 Eliz. 1 Brownlow 82, it was 
*¢ adjudged that although na contract was between the parties, yet when 
“‘ either moncy or goods are delivered, upon confideration, to the ufe 
“of A; A. may have an aétion of debt. Aud of that opinion was Mon 
“ tague, 28 H. 8, in Core and Woddye’s cafe ; and alfo there is a prece- 
«“ dent of fuch actions in the book of Entries.” Yelv. 23, §. C. 


In 1 Salk,.27, Facob v.-Allen, an executor brought an action for 
money had and reccived againft an attorney of an adminiftrator, whe 
had been appointed before it was known that there was a will, and it 
was held to lie, although the attorney had paid it over to the adminiftrator 
before aétion brought. Here certainly was no privity of contract. 


In 2 W. Bl. 830, Hitchen v. Campbell, it is faid by the court that, 
*¢ The fame principle which fupports this action againft one who re- 
‘¢ ceives money from the bankrupt himfelf, will fupport it again 
‘¢ another who receives it under the bankrupt. In both cafes it is the 
* property of theaflignees. And though while this aftion was in its in- 
« fancy (2 Fones 126, 2 Lev. 245.) the courts endeavored to find tech 
‘* nical arguments to fupport it, as by a notion of PRIVITY, {S'c. yet that 
“* principle is too narrow to fupport thefe actions, in general, to the 
* extent to which they are admitted.” In the fame cafe as reported in 
“3 Wilfon 304, it is faid by the court, * Whoever has received the 
« money for the bankrupt’s goods is fuppofed in juftice to have re- 
* ceivedithe fame for the ufe of the aflignees, in whom the property 
of thofe goods was, by law, vefted; and to have promifed to pay 
* the fame to the aflignees ; there is a fuppofed privity of contra bee 
“« tween the perfons whofe money it lawfully is, and the perfon who has got 
% or received it.” 
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The fame ideas are fuggefted by lord Mansfield in the cafe of Hawkes 
%. Saunders, Cowp. 290. Indeed among the innumerable cafes in 
which the action for money had and received is the proper remedy; 
fearcely one can be found in which there exiits any privity of con- 
tract between the parties. 


It lies to recover fees received by the defendant claiming a right 
to‘the plaintiff’s office; as in the cafe of Howard v. Wood, 2 Fonesy 
126. 1 Freem. 473, 478, where the action was brought to try the 
plaintiff’s title to the office of Steward of a Court Baron. * It was 
« objected for the defendant, that z4is aétion did not lie, but only a 
« fpecial aétion on the cafe ; and that this ation is not only improper 
“ but contrary to the truth of the cafe; for the plaintiff declares upon 
“ affumpfit for money received by the defendant to che ufe of the plaintiff, 
“and the jury find that the defendant received the money to Ais own 
“ ufe, claiming the office of fteward in his own right, and the money 
“ as fees incident to the office, which he had exercifed contrdry to the 
&« qill of the plaintiff, and not otherwife due than by the exercife of 
“the office. That this monéy was incident to the fort done by the 
“ defendant in the é¢xercife. of the office, and where a receipt depends 
« merely on a tort, there can be no contra@, or privity, and without thefe 
“ no debt, and by confequence indebitatus affumpft does not lie.” 
But it was-refolved by the whole court that the aétion lay ; for this is 
«‘ an expeditious temedy to facilitate the recovery of ju/f rights ; and 
“this manner of a€tion has now prevailed for a long time; and the 
« point had been ruled often by the judges in their. circuits, and 
“« aétions frequently brought in this manner; and lately upon folemn 
“argument in the court of exchequer, in the cafe of Dr. Aris, 
“ 2 Med. 260, who brought fuch a¢tion for the profits of the office 
«of comptroller in- the port of Exeter, it was refolved by the lord 
« chief Baron and all the court that the action lay.” Hete the fame 
exception was exprefsly over-ruled, which is now fet up in the prefent 
aétion; and it has been uniformly over-ruled ever fince. The fame 
points were made and overruled in the cafe of Dr. Aris above cited 5 
and the court faid that indebitatus affumpfit will lie for rent received a 
who pretends a title, and cited 4 H. 7, 6, (b.) and Moor 458. is 
was alfo agreed in 12 Mod. 324. Hufey v. Fiddall. 


<< In affumpfit for money received to the plaintiff’s ufe, the quef- 
“ tion at the trial was, Who was the yeoman of the black rod.” 12 Mod. 
607. It fies to try the title to a curacy, 3 Wil. 355. So for mo 
ney extorted by durefs of goods, 2 Str. 915, Aflley v. Reynolds, and 
4 I. R. 485, Irving v. Wilfon. And for money paid under an or- 
der of a court not having competent authority, 2 Ld. Ray. 742, 
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Newdigate ». Davy. For a part of a fum of money paid, and the 
wholefum afterwards recovered by judgment, 1 Vern. 176, Barbone 
v. Brent. By a foldier againft his captain for the value’ of a horfe 
loft ina ftorm, 2 Ld. Ray. 1007. Norris v. Napper. By a woman 
againft a man who married her, having a former wife living, for rents 
of the plaintiff’s lands received by the man, 14 Mod. 146, crv. 
Wallis. Againft a theriff for money levied on a fe. fa- Comb. 430, 
447, 1} Salk. 22. 6 Mod. 161. For the price of goods taken in exe- 
cution, and fold undera warrant of diftrefs upon a conviction, the 
conviction having been quafhed. Feltham v. Terry, cited in Lindon 
v. Hooper, Cowp: 419. So it lies againft a ftake-holder on the deter- 
mination of a wager, 10 Mod. 315, Temple v. Welds. For money 
paid to infure lottery tickets, fuch infurance being contrary to law. 
Cowp. 793, Browning v. Morris. For a forfeiture under a bye-law 
' of the corporation ef barber-furgeons in London, 2 Lev. 252. So 
it lies in difaffirmance-of the contra, for the purchafe money paid for 
a thing not'delivered, 1 Str. 407, Anon. For money paid by miftake, 
‘Cowp. 567, Buller v. Harrifon. Doug, 637, (615) Ancher v. Bank of 
England. Agaim{t commiflioners of b@nkrupt, for a dividend, Doug. 
408, Brown v. Bullen. Againft the principal, if the money be paid 
over by the agent. 1 Str. 480, Cary v. Webfter. 4 Bur. 1984, Sadler 
v. Evans. In the cafes of a fictitious payee of a bill of exchange 
it was admitted there was no privity, and yet the plaintiffs recovered 
on the count for money had and received, 1 H. Bi. 313, Collins v 
Emmit. 3 T. R. 177, Tatlekv. Harris. 3 T. R. 182, Vere v. Lewis. 


1 H. Bl. 586, Gibfon v. Minet. In the following cafes there was no. 


privity of contract, yet the plaintiff had judgment. Styles; 296. 
Starkey v. Mill, 1 Vent. 119,. Hornfey v. Dimocke. 1 Bur. 374, Har- 
ris v. Huntback. 2 Bur. 1005, Mofes v. Macferlan. 3 Bur. 1516, 
Grant v. Vaughan. Cowp. 199, Clarke v. Shee and Fobnfon. 2 W. 
Bl. 827, Hitchen v. Campbell. 3 Wilfon 308, S.C. Thefe cafes 
clearly thow that the want of privity is no obje&tion to the action of 
indebitatus affumpfit for money had and received. If then the want of 
privity isno bar, what is there to prevent the plaintiff from recovering 
againft the defendant ? Is it that he is not in juftice entitled to the mo- 
ney? Or has the defendanta right to retain it? It is admitted that 
the plaintiff may look to the intermediate indorfer, and that be may 
recover from the defendant. The objeétion then is that the defend- 
ant is not liable to the prefent plaintiff, but to the intermediate in- 
dorfer, who alone is liable to the plaintiff. But the plaintiff may fue 
in the name of the intermediate indorfer, “ for,” as lord Bolt fays in 
Buller v. Crips, “ the indorfement amounts at /eaf to an agreement 
* that the indorfee fhould fue for the money in the name of the in- 
** dorfer and receive it to his own ufe;” and this court will prevent, 








- © FA waQa 


oS £§ & & 


2’ ——— SS © 











APPENDIX. 443 


fhe intermediate indorfer from releafing the aétion, and from inter- 
fering in any other manner to fruftrate the plaintiff’s fuit. Befides, a 
recovery and fatisfa€tion in the prefent action will be a bar to any 
action which the intermediate indorfer may bring againft the prefent 
defendants on thefame note. Complete juitice is done between both 
parties in the fhorteft, leaft expenfive, and leaft oppreflive manner ; 
and that circuity of a€tion, which the “ /aw abhors,” is avoided... If 
the plaintiff recover againft the intermediate indorfer, and he againft 
the defendant, the judgment will come down upon the defendant 
charged with the heavy expenfes of two fuits inftead of one. The 
plaintiff will be turned round upon a mere point of form, and per- 
haps may lofe the debt altogether by the infolvency of the intermedi- 
ate indorfer. If the indorfements are in blank the plaintiff may ftrike 
ut the intermediate indorfements and declare as the ‘immediate 


. indorfee of the firft indorfer. vans on bills 15, 1 Efp. Reps 180, 


Smith v. Clark, for a blank indorfement authorizes the holder to fill it 
up with what he pleafes, confiftent with the nature and tenor of the 
inftrument. So that if privity is neceflary, it is in the power of the 
plaintiff to raife it. But the cafes before cited fhow that privity is 
not neceflary to fupport the action for money had and received; and 
from the nature of the thing it can not be neceflary in any cafe where 


the inftrument is negotiable, whether it be made fo by the cuftom of 


merchants, by pofitive fatute, or by the contra® of the parties. 


5- The fifth propofition is that a promife in writing, without a con- 
fideration exprefled, is nudum pacium. 


This doétrine of pudum paclum feems not to be well fettled, although 
anuch has been faid upon the fubject. 


It was confiderably difcuffed in the cafe of Pillan v. Van Mierop, 
3 Bur. 1663, but as there were ather principles in that cafe, it was not 
neceflary to decide abfolutely upon this point. Yet the whole court 
feemed {trongly inclined to the opinion that the rule, ex nudo pao non 
oritur aétio, did not apply to a promife in writing. Lord Mansfield 
faid, «« A nudum pactum does not exift in the ufage and law of 
« merchants. 


‘«¢ I take it, that the ancient notion about want of confideration was 
« for the fake of evidence only ; for when it is reduced to writing, as 
« in covenants, {pecialties, bonds, &c. there was no objection to the 
<« want of confideration. - And the flatute of frauds proceeded upon the 
«‘ fame principle. .In commercial cafes amongft merchants, the want. 
4‘ of confideration is sot an objection.” 
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Mr. juftice Wilmot. “1 can. find none of thofe cafes that go upon 
“< its being nudum pactum, that are in writing ; they are all upon parol, 
«« I have traced this matter of nudum pa@um ; and it is very curious, 
«* He then explained the principle of an agreement being looked upon 
*‘ as a nudum paétum, and how the notion of nudum paum firk came 
“‘into our law. He faid it was echoed from the civil law. ‘ Ex ny- 
“* do paéto non oritur acto.” Ninnius gives the reafon in Lib. 3, tit. de 
$* obligationibus, 4 to Ed. 596. If by /tipulation, (and a fortiori, if by 
“< writing) it was good without confideration. But it was made requi- 
“< fite in order to put people upon attention and reflection, and to 
“* prevent obfcurity and uncertainty: and in that view either writing 
** or certain formalities were required. Jd. on Fu/tinian 4 to Ed. 614, 
“ Therefore it was intended as a guard againit rafh, inconfiderate, 
*< declarations : but if an undertaking was entered into upon de/ibera- 
“¢ tiow and reflection it had attivity; and .fuch promifes were binding. 
** Both Grotius and Puffendorf hold them obligatory by the law of na- 
“tions. Grot. lib, 2. c. 11. de promiffis.. Puff. lib. 3. 1.5. They are 
“< morally good, and. only require a/certainment, ‘Therefore there is 
“* no realon to extend the principle, or carry it farther.. There would 
«< have been no doubt upon the prefent cafe, according to the Roman 
“law; becaufe here is both /fipulation (in the exprefs Roman form) 


*€ and writing.” 


Mr. Juftice Wilmot then refers to a paflage in Bracton which will 
be confidered prefently, and proceeds thus, ‘* Our own lawyers have 
«< adopted exactly the fame idea as the Roman law. Plowden, 308, ( 6.) 


«in the cafe of Sherynton and Pledal v. Strolton and others, mentions , 


“it; and no one contradiéted it. He lays down the diftinétion be- 
“‘ tween Contracts or agreements in words (which are more bafe) and 
<< contracts or agreements in writing (which are more high); and puts 
«< the diftin@tion upon the want of deliberation in the former cafe, 
«« and the full exerci/e of it in the latter. His words are the marrow 
«* of what the Roman lawyers had faid. ‘ Words pafs from men 
« lightly; but where the agreement is made by deed, there is more ftay, 
« &c.” « The delivery of a deed is a ceremony in law, figmifying 
«¢ fully his good will that the thing in the deed fhould pafs from him 
«“‘ who made the deed, to, the other; and therefore a deed, which 
«« muft neceflarily be made upon great thought and deliberation, fhall 
«« bind, without regard to the confideration.” «* The woidne/s of the 
«¢ confideration is the fame in reality, in both cafes: The reafon of 
*« adopting the rule was the /ame in both cafes; though there is a 
«« difference in the ceremonies required by each law. But 20 ineffir 
“‘ cacy arifes merely from the naked promife. Therefore if it ftood only 
“« upon the naked promife, its being in this cafe reduced into writing, 
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isafufficient gmard againf} furprize ; and therefore the rule of nudum 
&* paétum does not apply in the prefent cafe. 


“TI can not find, that a sudum padium evidenced by writing has ever 
s¢ been holden bad; and I fhould think it good: though where it is 
“ mercly verbal, it is bad. Yet I give no opinion upon its being good 
“ always when in writing.” It has been melting down into com- 
« mon fenfe, of late times.” 


- 


Yates and Afton, juftices, concurred in opinion, nearly on the 
fame grounds. 


This opinion of the court in Pillans v. Van Mierop, does not feem 
to be contradiéted by any fubfequent cafe, fo far at Jeaft as it affirms 
this pringiple, that a «written promife carries with it primd facie evi- 
dence of a good confideration, (until the contrary appears ;) and 
throws the burthen of proof upon the oppofite party. So that in an 
action between the original parties, upon a promife in writing, it does 
not feem to be neceflary to aver a confideration:* Blackftone’s opinion, 
(2 Com. 446,) goes further than this, for he fays, “ if a man gives a 


* At the time this argument was made, the writer had not feen the cafe of Rann v. 
Hughes, in the Hovfe of Lords, reported in a note to the cafe of Mitchinfon v. Hewfon, 
7 T. R. 350, which is faid, in a note to the 3d edition of Doug. 683, to have been de-~ 
cided 1 4th of May, 1778, and to be reported in 7 Br. Parl. cafes, 550. Nor is the cafe 
mentioned by Rowell or Fonblanque in treating of this {ubjedt. Se 

The Lord Chief Baron Skynner, in delivering the opinion of the judges, has thefe obfer-* 
vaions, “ But it is faid that if this promife is in writing, that takes away the neceflity 
* of a confideration, and obviates the objection of nudum pacum, for that cannot be where 
“ the promife is put in writing 7’ “ but whatever may be the rule of the civil law, there 
« is certainly none fuch in the law of England. His lordthip obferved, upon the doctrine 
4* of nudum pactum by Mr. J Wilmot, in the cafe of Pillans v. Van Migrop and Hopkias, 
“ 3 Bur. 1663, and that he contradicted himfelf, and was alfo contradi&ed by Vinnius im 
« his comment on Fuflinian. 

“ All contracts are by the laws of England diftinguifhed into agreements by /pecialty,’ 
“ and agreements by parol ; nor is there any fuch third clafs, as fome of the counfel have 
“ endeavored to maintain, as contracts in writing. If they be merely written, and not 
“ fpecialties, they are parol, and a Confideration muft be proved. But it is faid that the 
“ ftatute of frauds has taken away the necefliry of any confideration in this cafe; the fta- 
“ tute of frauds was made for the relief of perfonal reprefentativesand others, and did not 
“ intend to charge them further than by common law they were chargeable | His lord- 
“ thip here read thofe fections of that ftatute which relate to the prefent fubje&t. _He ob- 
“ferved that the words were merely negative, and that executors and adminiftrators . 
“ fhould not be liable out ‘of their own eftates, unlefs the agreement upon which the 
“« action was brgught, or fome memorandum thereof, was in writing and figned by the 
“party. But fhis does not prove that the agreement was ftill not liable to be tried 
“and judged of, as all other agreements in writing are, by the common Jaw, and does 
“ not prove the converfe of the propofition, that, when in writing, the party muf¥ be, 
“ at all events, liable. He here obferved upon the cafe of Pillans v. Van Mierop, in Bur. 
“ and the cafe of Los v. Williamfon, Mich 16 G 3. in B. R; and fo far as thefe cafes 
“ went on the.doctrine of nudum pactum, he feemed to intimate that“they were errone- 
“gus, Hie faid that all his brothers concurred with him, that in this cafe there was not 
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“ promiffory note, be fhall not be allowed to aver the want of a confides 
“ ration in order to evade the payment; for every note from the /ub. 
“* feription of the drawer,” “ carries with it internal evidence of a good 
* confideration.” The cafe, however, which he cites from Jrd Raym. 
760, doés nof bear him out in the full extent of his propofition ; for 
the court faid, that “ though no confideration was expreffed in Hurffs 
** note, yet the note, being fubfcribed by Hurf, was good evidence of 
“a debt due from Hurf to the plaintiff.” 


There is certainly a difference between good evidence, and incontro- 
vertible, or conclufive evidence. The expreffion good evidence, feems 
to iniply only prima facie evidence. And this feems to be the extent 
of the propofition, as it applies in an a€tion between the original par- 
ties to a note, for when it is negotiated and the aétion is between an 
indorfee and the maker, the latter will not be allowed to aver the 
want of a confideration, becaufe « its operation is then goverried by 
« the fame law as a bill of exchange, which is the law merchant ; and 
« that is founded upon the law of mature and nations, in which the want 
“¢ of a confideration is no effential defe& in a contract,” (1 Powell on 
* contraffs, 341,) and in which the great leading principle is, fides off 
« fervanda. 1 Fonb. 338, note (d.) 


Powell and Fonblanque have both controverted the doétrine as laid 
down by Wilmot, in the cafe of Pillans v. Van Mierop, and by Black 
Alone in the paflage above cited; but their arguments only go to prove 
that a note in writing is not conclufive and incontrovertible evidence of 
2 good confideration, between the original parties; and it is believed 
a cafe can not be found in which the plaintiff has been put to prove the 
confideration of a written promife, by a mere denial on the part of the 
defendant. It feems to be the rule, that the plaintiff is not obliged to 


* 9 fufficient confideration to fupport this demand, as a perfonal demand againft the de- 
“ fendant, and that its being now fuppofed to be in writing makes no difference.” 

This cafe, as far as it goes, muft be confidcred as having decided the law in England, 
where the decifions of the higheft court of judicature are regarded as binding But in 
this country it can only be refpected as an opinion ; and the queftion is ftill open as to the 
grounds of that opinion. 

It is not contended that a promife in writing can not be a audum paflum; but the 
queftion is whether the burden of proof is not thrown upon the promifor ; or whether the 
writing does not raife a prima facie prefamption of a good confideration. How far this 
queftion is affected by the cafe of Rann and Hughes, is left to the confideration of the reader. 

If a promiffory note is admitted to be a mercantile inftrament, and governed by the 
law merchant, the queftion of sudum padum can not arife in the prefent cafe For it is 
believed to be fettled law, that “a nudum pa@um does not exift in the ufage and law of 

merchants.” 

Browne, in his view of the civil law, vol.  p. 358, in a note, fpeaking of writings not 
wnder feal, as confidered at common law, fays, “ they may be evidence of the agreement, 
* or intent of the parties, but not conclufive evidence of fufficient ¢onfideration ;” and cites 
tre ale of Rann v. Hugbes. ; 
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prove the confideration of fuch a promife, until the defendant has 
proved circumftances tending to deftroy the prefumption arifing from 
the written contraé&t, Powell and Fonblanque have taken woo s 
mifes, and yet both draw the fame conclufion. The former j 3 
(in bis effay on the law of contraéts, Vot. 1. p. 340.) * Now it feems 
“ reafonable to conjecture, that when this maxim of the Roman law, « 
« quod ex nudo pacto non.oritur ache,” was adopted and received into 
our fyftem, it was adopted in-its full extent.” 


-— es F 


mo 


Fonblanque, (Vol. 1. p. 326, note a. ) fays, * The civil law is fo gene- 
“ rally referred to in the difcuflion of this fubje@, that it may. be:ma- 
« terial to take a curfory view of the different means by which a legal 
“‘ obligation was created by that law, in order to thew, that though we 
§ have borrowed the phrafe nudum paétum from the civil law, and the 
“‘ rule which decides upon the nullity of its effect, yet that the common 
“ Jaw has not in any degree been influenced by the notions of the civil law, in 
“ defining what conflitutes nudum paétum.” 


ot 


as Fh - Ff 


7 


He then cites authorities to fhow that by the civil law a promife in 
writing might be a nudum paGum, and therefore not capable of fu 
porting an action, and hence /eems to infer that fuch is the rule of the 


common law. 


= 


However, both Wilmot and Blackftone are fupported by Braéton, 
who appears to be the firft writer upon the Englith law, who has. noe 
ticed the doctrine of nudum paGtum. Bradton, has certainly interwoven 
many of the principles of the civil law with his obfervations dn.the 
common law, but it is believed he has done it only in cafes where the 
common law has recognized thofe principles. The paflages of Brac- 
ton, alluded to by Wilmot, in the cafe before cited, are the following : 
Book 3d..c. 1. §. 2. p- 99. edition, 1640.  Videndum eft etiam unde 
actio oritur? Et fciendum eft quod ex obligationibus, tanquam 4 
matre, filia. Obligatio autem, que eft mater aétionis, originem ducit 
et initium ex aliqua caufa precedente, five ex contra€tu vel quaf, five 
ex maleficio vel guaf. Ex contraétu vero oriri poterit multis modis, . 
ficut ex conventione, per interrogationes et refponfiones, ex concep- 
tione verborum quz voluntates duorum in unum trahit confenfum, 
ficut funt pacta, conventa, que nuda {unt aliquando, aliquando veftita ; 
qua, fi nuda fuerint, exinde non fequitur aétio, quia ex nudo patto non 
nafcitur aétio, Oportet igitur quod habeat veffimenta, de guibus infe- 
rius dicendum eft.—In the next chapter, §. 1, in the fame page he 
tells us what are thofe ve/fimenta which prevent pacts from being nude, 
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Eft enim obligatio, quafi contra ligatio, et quatuor habet fpecies, 


- guibus contrahitur, et p/ura veftimenta. Contrahitur enim re, verbis, 
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Seripies confenfu, traditione, jun€tura, qu omnia dicuntur ve/fimentg 
pactorum. 


And in §. 9, of the fame chapter, he fays, * Inventz autem funt 
hujufmodi ftipulationes et obligationes ad hoc, quod unufquifque 
knot et fibi acquirat quod fua intereft, fi contra ea agatur que in 
ftipulationem deducuntur. Et fi res in ftipulatione deducta alii detur, 
nihilominus intererit ftipulatoris, quia ille qui promifit, tenebitur ad 
interefle, vel ad pocnam, fi poena fuerit in ftipulationem deducta.” 


“ Per /cripturam vero obligatur quis, ut fi quis /cripferit alicui fe 
debere, five pecunia numerata fit, five non, obligatur ex fcriptura, nec 
habebit exceptionem pecunia non numerate contra fcripturam, quia fcripfit 
fe debere. Et non folum obligatur quis per verba, fed per fcripturam, 
et per literas, non ut liter quidem ipfz, vel figura literarum obliget, 
fed oratio fignificativa quam exprimunt litere; fed utrumque cooperatur 
ad obligationem, oratio fignificativa cum litera.” 


Thefe expreflions of Bracton are ftrong and clear ; and if he is to 
be confidered as only borrowing terms from the civil law to exprefs 
his ideas of the common law, they are certainly conclufive. 


The reafon of the rule feemis to be truly given by Plowden, in the 
cafe cited by Mr. Juftice Wilmot; and if a written promife is not 
within the reafon of the rule, it would feem that the rule cannot ap- 
ply. In the ancient books no notice is taken of any written agree. 
ments but thofe under feal; and the reafon probably is that in thofe 
times by far the greater part of the people could not write,: fo as to 
fign their names to an inftrument. Hence a feal was fubftituted fora 
fignature ; not becaufe it was a more folemn a¢t, but from the necef- 
fity of the cafe. Witnefles alfo were produced for identifying the 
feal, and not to add to the obligation of the contract. But the dif- 
ference between fealed inftruments and others, has now become obfo- 
lete in practice ; for there is no cafe of a contract, where the intereft’s 
of third perfons are not involved, in which the defendant may not 
either at law or in equity, avail himfelf of the want of confideration. 
And the moft trifling confideration is now held fufficient to take even 
parol contracts out of the rule of nudum pactum. 


In Styles 419, Bunniworth v. Gibbs, chief juftice Roll faid, “a lit- 
* tle confideration will ferve to ground a promife on.” Black/fone, 
2, Com. 445, fays, “ any degree of reciprocity will prevent the pact 
from being nude.” And Wilmot, 3d Bur. 1666, faid, * the /eaf 
“ fpark of a confideration will be fufficient.” In Fenner v. Meares, 
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» W. Bi.1271, Judge Blackftone faid, that «the affignment atid 


« other tranfactions were fully fufficient as a confideration to make 
« the aflumpfit to the aflignee binding.” And in Hawkes v. Saunders, 


‘ Cowp. 290, lord Mansfield faid, that “a legal or equitable duty is a 


« fufficient confideration for an a€tual aflumpfit ;” and that it « was 
“ too narrow ground” to fay that “ there muft be either an immedi- 
“ ate benefit to the party promifing, or a lofs to the perfon to whont 
“the promife was made.” And Buller declared the true rule to be, 
« that wherever a defendant is under a moral obligation, or is liable 
« in confcience and equity to pay, that is a fufficient confideration,” 
But even admitting that the rule of nudum padtum applies to written 
contracts, yet in the prefent cafe there is a fufficient confideration. 
For according to judge Blackftone, « the affignment and other tranf- 
« ations,” and particularly the payment of the money by the inter- 
mediate indorfer to the defendant, were certainly fufficient confi- 
derations to fupport the aflumpfit. 


Upon the whole, therefore, whether this cafe be confidered upon 
the ground of a promiflory note before the ftatute of Anné, or upon 
general principles of common law, the count for money had and re- 
ceived, feems to be well fupported by the evidence offered. 


IX. It is believed that no cafe has been reported in Virgiriia in 
which this queftion has been decided. There are cafes, however, 
which may poflibly be confidered,as affe€ting fome of the principles 
involved in the prefent enquiry. 


In Mackie and Davis, 2 Wajfb. 229, it is held that. the affignee of 2 
bond may maintain indebitatus affumpfit for money had and received 
again{t the affgnor, upon principles of common law. ‘There are, in 
that cafe, feveral aflertions and admiflions of counfel which are 
deemed not to be correét, but are warranted only by a few immature 
ebfervations of fome of the writers fince the flatute of Anne. One 
of the counfel feems to confider the cuftom of merchants as no part 
of the common law. This has been fhewn to be an incorrect pofition, 
by the concurrent adjudications of a long feries ‘of years. Ii is faid 
alfo that “as to promiffory notes, the right of recovery againft the 
‘* mdorfer is exprefsly given by the ftatute of Anne, and from this 
“ provifion, an invincible argument is to be drawn in favour” of the 
defendant, “ for if in a commercial country like England, it was ne- 
« ceffary for the legiflature to provide a remedy againit the indorfer of 
a promiflory note, it is obvious that no fuch right exifted at com- 
“mon law.” But if the ftatute of Anne was in affirmance of the 
law as it ftood before, and only ena€ted ta remove the doubts. which 
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had been raifed by lord Holt’s decifion in Clerk v. Martin, then this 
argument totally fails. And that fuch was the fact 1s believed to be 
proved by the adthorities before cited. 


One of the counfel for the plaintiff confidered the cafe as ftanding 
on the fame ground as notes of hand did before the flatute of Anne ; and 
denies that notes were within the cuftom of merchants, for which 
he cites Kyd as an authority; but Kyd fays only ¢ that it was held” 
&c. and relies on the cafe of Clerk v. Martin, and the preamble of 


the ftatute. And in the fame manner, every like aflertion in the ' 


modern books may be traced up to the fame fource. The only autho. 

rity which can fupport. the pofition is the cafe of Clerk v. Martin, 

The ftatute of Anne having put,the queftion at reft, no one has taken 

the pains to examine the real ftate of the law prior to the ftatute, but 

one writer after another has repeated the affertion without the leaft 

examination. In England it is of no importance whether they are 

correct or not; but in this country, where few of the ftates have 

adopted the ftatute, it becomes interefting to know how the law really 
ftood before. In the cafe of Mackie and Davis, the counfel and the 

court place much reliance on the frivity between the indorfer and his 
immediate indorfee, and it is evident that they borrowed their ideas 
from Kyd om bills 114. But Kyd cites no authority for his, obferva- 
tions ; nor are they warranted by any adjudged cafe, at leaft fo far 
as they apply to the a€tion for money had and received. | Fudge Roane: 
fays, ** ‘he cafe of promiflory notes,will be an important guide, and 
«‘ therefore it will be proper to fee how they ftood previous to the fta~ 
“ tute which it is fuppofed created the liability of the. indorier of 
«“ them.” But he proceeds no farther in his inveftigation than to. the 
“cafe of Lambert v. Oakes, 20th May, 11, W. 3. , He fays, this 
“¢ cafe was decided antecedent to the ftatute of Anne, and was conf 
«< quently governed by the principles of the common Jaw.” If he con- 
fidered the cuftom of merchants, as part of the common law (as it 
really is) he was certainly correct. But the probability is that the decla~ 
ration was in that cafe grounded on the cuftom of merchants: #ft, be« 
caufe that was the ufual and eftablifhed form of declaring on promiffory 
notes in thofe days: 2dly, becaufe there had not at that time been a 
diftinétion difcovered between a promifiory note and an inland bill of 
exchange. 3dly, Becaufe there never was, either before or fince the 
{tatute of Anne, atime when an indorfed promiffory note, was not con- 
fidered as.a-bill of exchange ; and 4thly, becaufe four, out of the five 
reporters of that cafe call it a bill of exchange, and even lord Ray- 
mond himfelf calls it a di// throughout his whole report, except in the 
firft line, where he calls it a note. 
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Judge Roane further fays, that “ Bonds, in England, are not ‘af- 
« fignable, and therefore ftand in thé fame fituation as notes of hand 
« did at the time when this cafe was determined.” It is believed, up- 
on the authority of the cafes already cited, that there never was a 
time when a promiffory note payable to order was not afligmable, and 
even lord Holt, fubfequent'to the cafe of Clerk v. Martin, ‘admitted, 
in the cafe of Buller v. Crips, that an indorfement of fuch a note 
would create a negotiable bill. 


In the cafe of Norton v. Rofe, 2 Wafb. 240, the counfel admit 
that goldfiniths notes * circulated like bills of exchange” before the fta- 
tute of Anne, and yet it is contended that promiffory notes derived 
their whole negotiability from the ftatute. But go/d/miths notes were 
fimply promiffory notes, and were not more negotiable than the pro- 
miflory notes of any other defcription of perfons. Again, the fame 
counfel obferves, “that though notes of hand, according to the fta- 
«tute of Anne, were placed on the*fame ground with bills of ex- 
«“ change, and of courfe governed by the fame rules, ‘the legiflature 
“of 1748, by affimilating them in every refpe€&t to bonds, rendered 
« them unlike'to bills of exchange in this country, and thereby gave a 
convincing proof that it was not their intention to fuffer bonds to 
«be governed by thofe rules which applied to bills.” And in con- 
firmation of ‘his argument he cites Da//. Rep. 23. | Judge Roane ob- 
ferves, «that notes of hand are now affignable in England, and ‘it is 
« admitted that the affignee is difcharged of any equity which exifted 
“ againft the affignor, unlefs the note was given’ for an furious or 
« gaming confideration. The reafon of this is, not that the principle 
« attached to them is a legal confequence of their being made affigna- 
«“ ble, but becaufethis rule, for commercial purpofes, applied to bills of 
« exchange ; and the ftatute of Anne, declaring notes aflignable in 
« dike manner as bills of exchange, {hewed an intention, as it is was fup- 
« pofed, to render the former as highly negotiable, and as current in 
«internal, asthe latter were in external commerce. The act of our 
« aflembly embraces equally the fubje&t of bonds and notes, but con- 
“ tains no expreffions tending to induce a belief that the making them ajfign- 
“ able was intended for purpofes of commerce. ‘The defign certainly was 
“ to make them transferable to a certain extent; the provifion points out 
« the limits of their negotiability, and fixes a ftrong mark'of diftinétion 
« between them and bills of exchange. As to the latter they were 
« always affignable, and the indorfement transferred a legal right to 
«the indorfee. They did not owe this quality to ftatutary pro- 
« vifions, and of courfe they continued within that ‘principle which 
« had attached to them, and of which they were not deprived by any 
 ftatute.” He then cites the cafe of Peacock v. Rhodes, Doug, 636, 
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where lord Mansfield obferves that the indorfee of a promiffory riote_ 


ot bill of exchange is not to be®eonfidered in the light of an aflignee 
at common law, becaufe it would ftop their currency and injure trade 
and commerce. 


He then proceeds. ‘It is therefore, not becaufe the indorfee is 
« the aflignee of the /ega/ right to fuch bills and promiflory notes, that 
* the equity is barred by the indorfement, but becaufe of their qual. 
“‘ ity as a currency, and from the neceflity of adopting fuch a princi- 
*““ple, for the convenience of trade and commerce with refpect to fuch 
“currency. But bonds are not to be confidered as a currency, and 
«* within the reafon of the principle laid down in Peacock v. Rhodes; 
<< for that principle is founded on commercial canfiderations altogether, 
«< and not upon a diftin@ion between legal and equitable afignments,” 
*¢ The provifion of this aét has long governed the aflignment of bonds, 
<< and it is but of late years that the exiftence of fuch a principle, as 
*¢ has been contended for in this caufe, has been thought of as appli. 
** cable to bonds and notes.” 


Carrington, Fuftice. To confider this cafe upon general princi- 
« ples; the queftion.is whether an equity, originally attached to a 
“‘ bond, follows it into the hands of an ailignee without notice. In 
s© England, notes of hand were not affignable until the 3d and ath of 
§° Queen Anne, fo as to enable the aflignee to bring fuit in, his:own 
<* name. Courts of equity were of cour/e reforted to, where the maker 
«< of the note was not precluded from fetting up.any equitable defence 
<< which he’might have. Frequent attempts were made by the bankers 
«< and traders to bring them within the cuftom of merchants,’ and to 
«* place ‘them upon the fame footing of negotiability..with bills of 
“exchange. But the yudges fill confdered them merely as evidences of 
“debt. At length the ftatute was procured, conformably with the 
<* wifhes of the trading part of the community, making them aflign- 
*¢ able, in like manner as bills of exchange. The likenefs thus ftrongly 
«« fanctioned by legiflative authority, produced fimilar decifions in 
“* cafes where their negotiability was concerned. But no efforts were 
“ made in favour of bonds, and they remain in ie fame fituation 
** in England as they ftood at common law. ‘This country was then 
** a part of the Britifh empire, and our legiflature aflimilated its laws 
«to thofe of the mother country fo far as our local fituation and ftate 
** of fociety authorized it. In 1705, fhortly after the Englith ftatute 
'«* pafled refpeting notes of hand, the aflembly pafled a law authoriz- 
“ing the affigument of bonds and notes. ‘his law I cannot meet 
«with, but it was repealed by proclamation in 1730, and in the fame 
«< year another taw was enatted exactly fimilar to the act of 1748. 
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« With the Englifh ftatute before their eyes the legiflature did not 
« chufe to adopt it altogether, or to. introduce into it»@ prineiple 
«« which fhould defeat the equity of the obligor, as it was feaured to 
«him at common law. Thofe exprefhions, in the ftatute, which 
« affimilated notes to bills of exchange, were omitted in our law, and 
« in the room of them, others were introduced, which eftablifhed an 
« oppofing principle. The negotiability of bonds and notes was quali- 
“ fied and reftriéted within bounds confiftent with the commercial 
« {tation of this country. There was no neceflity forvexalting thofe 
« kinds of paper to the 4igh ground on which the commercial worldhad 
« placed bills of exchange, and the whole complexion of the Jaw 
« {hews that it was intended to be avoided. The doétrine which. has 
ss been ftated and relied upon, as applicable to foreign. bills: of ‘ex- 
«< change, is confequently inapplicable to the prefent difcuffion. Thefe 
* confiderations have produced conclufions in the public mind, as to 
« the conftruction of the law in queftion, the very reverfe of what 
“ has been contended for by the counfel for the appellee. I fhould 
“be unwilling to unfettle thefe long formed opinions, -unlefs the 
“ expreflions of the law rendered it abfolutely neceflary. That a 
s¢ bond, fraudulent and void in its creation, can, not be cleanfed_of its 
«‘ impufity, and rendered valid, by aflignment, is fettled, by the cafe 
*¢ of Turton v. Benfon, and has uniformly. been fo decided. in, the 
«< courts in this country. No man can, by the mere act.of aflign- 
4‘ ment, transfer a greater intereft than he holds ; .difpofe of an in- 
stereft where he has nothing, or make good and valid, that which 
s< was originally vicious and void. Jn this enlightened age though, 
«< former decifions are rejected, and a new mode of attaining juftice 
4‘ is difcovered. But is it true that the means are adequate to the ob- 
« je& ? Ivis urged, as a reafon for the rejeftion of former opinions 
“upon this fubjeét, that they tended to impofe -deceptions on the 
4‘ public, and to cramp commerce by deftroying the negotiability of 
* bonds and notes. As it {trikes me, they rather tend to prevent, 
«< than to countenance thofe frauds, and if the other confequences will 
« follow, it is preferable to facrificing a majority of the.public to the 
“ avarice and injuftice of a few. But I cannot perceive how.com- 
«« merce, or that fort of it which is moft ufeful to fociety, can, be m- 
« jured. That their negotiability will be reftrained I admit, but they 
« will anfwer the purpofes for which the law intended them, by fa- 
“ cilitating the collection of debts, and thereby affording a conveni- 
*¢ ent and defirable accommodation to the people of this country.” 


Judge Lyon, in giving his opinion, obferved that the arguments 
#* ufed to aflimilate this to the cafe of a bill of exchange and promif- 
 fory note, are totally without foundation. ‘The reafon.of the law 
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“as applicable tothofe cafes, is not founded upon the principle ftated 
“ by the counfel for the appellee, but upon confiderations altogether 


“ of a commercial nature.” 


Thefe obfervations certainly claim great refpe&, not only as com- 
ing from the higheft court of judicature in Virginia, but as contain- 
ing the opinions of gentlemen high in the confidence of the people of 
that ftate, and whofe decifions have been fo generally correct. But 
ftill their weight depends upon the accuracy of the faéts on which 
their opinions are founded, and the correctnefs of the arguments de- 
rived from thofe facts. In this cafe of Norton and Ro/e, the queftion 
was not upon a promiflory note, but whether an equity, originally 
attached to a bond, follows it into the hands of an aflignee without 
notice. Hence what is faid re{pecting promiffory notes comes in in- 
cidentally, and was not properly before the court. ‘The decifion as 
far as it refpects the queftion before the court feems to be correét. 


The obfervations in thefe cafes from Virginia, refpecting promif- 
fory notes, may be reduced to three propofitions. 


1ft.. That promiffory notes were not negotiable before the ftatute 
ef Anne, fo as to enable the indorfee to bring an action in his own 
name. . 


2d. That the act of affembly, by aflimilating notes to bonds, thows 
am intention in the legiflature to reftrain the negotiability of both 
within the fame limits. 


gd. That the negotiability given by the act of affembly to bonds 
and notes was not ‘* intended for purpofes of commerce.” 


The firft of thefe propofitions is clearly incorrect. It never was 
doubted until the cafe of Clerk v. Martin, in the firf year of queen 
Anne, that a promiffory note was a bill of exchange, even between the 
payee and the maker. And No Case has yet decided that a promiffory note, 
payable to order and indorfed, is not a good bill of exchange. It was never 
doubted until the cafe of Buller v. Crips, in the 2d year of queen Anne, 
and that cafe was never decided. Judge Carrington fays, * courts of equi- 
ty were.of cour/e reforted to ;” that is, becaufe the indorfee could not 
bring a iuit at law in his own name. If this was the cafe, it muft 
have happened between Michaelmas term,°2 Anne, when Buller v. 
Crips was argued, and 3 and 4 Anne, when the ftatute was enacted. 
For before the.2d Anne the indorfee could bring and /upport a {uit in 
his own name, at law, againft the maker or any or all of the other 
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parties to the note. The cafe of Buller v: Crips only raifed a doubt, 
and the ftatute followed immediately and difpelled it. No cafe, it is 
believed, can be found of an application to equity on the grounds fug- 
gefted by the judge. 


The fecond propofition, that the act of affembly, by affimilating 
notes to bonds, intended to reftrain their negotiability within the fame 
limits, contains an argument which, if ufed at the trial, was ‘not 
much infifted, on, but which feems to be the only ground upon which 
a doubt can be fupported. It is much to be regretted that the a&@ of _ 
17@5, C. 34, is not to be found, as it would probably throw fome 
light upon the fubje&t. Its title does not, like that of its fucceffors, 
mention promiffory notes. It is « An aétedéclaring how long judg- 
«‘ ments, bonds, obligations and accounts fhall be in force; forthe 
“ ailignment of bonds and obligations; dire€ting what proof thall,be 
“ futhcient in fuch cafes, and afcertaining the-damage upon protefted 
“ bills of exchange.” 





Whether the legiflature of Virginia, at the time of paffing this act, 
had before them the ftatute of 3 and 4 Anne, ¢. g, is very doubtful. 
It is not probable that the a€ts of that feflion of parliament were: 
printed until fome time after the end of the feflion, which awas on the 
14th of March 1705, on which day the ftatute of Anne refpe@ting 
promiflory notes received the royal affent. 











The Virginia aflembly of 1705 met on the 23d of October in the. 
fame year. There does not feem to have exifted any particular motive 
for tranfmitting in the moff expeditious manner the new aéts of parlia- 
ment; and if their tranimiffion was left to accident, as was probably 
the cafe, the prefumption is, (efpecially as it was a time of war)that 
the legiflature of Virginia had no knowledge of the Englith ftatute 
until after their feffion of 1705. But however this may be, ‘there is 
at prefent no evidence that promifiry notes were made aflignable' by that 
act of aflembly. ’ 


The act of 1730, c. 5, is entitled « An a& for afcertaining the da 
“ mage upon protéfted bills of exchange: and for the better reco- 
“very of debts due on promiflory notes; and for the aflignment of 
‘bonds, obligations and nefes.” As‘the att of 1705 was repealed 
by proclamation in 1730, it is not probable that the new a& of that 
year would re-enact the fame thing in fubftance. Henee a material 
variance: may be prefumed between the two, The act of 1730, ¢. 5. §. 
8. is as follows: ** And to the end the recovery of money upon pro- 
& midory notes, and other writings without feal, ‘may ‘be rendered 
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“ mire eafy, be it enacted, &c. that if afly perfon or perfons hall have 
** figned or hereafter fhall fign any note, or by any other writing, he, 
« {hey or they have promifed or obliged, or fhall promife er oblige 
‘him, her, or themfelves to pay any fum of money, or quantity of 
“‘ tobaceo, to any other perfon or perfons, fuch perfon or perfons, to 
**-whom the fame is or fhall be payable, fhall and may commence and 
‘maintain an action of debt, and recover judgment for what fhall 
“ appear to be due thereupon, with cofts.” And by the 11%) (22. 
it is enacted, “'That it thall and may be lawful to and for any perfon 
* or perfons to aflign and transfer any bond or bill for debt, or any /uch 
“ note as aforefaid, to any other perfon or perfons whatfoever: And 
“ that the affignee or affignees, his and their executors and admini-« 
« ftrators, by virtue of fuch affignment, fhall and may have lawful 
‘* power to commence and profecute any fuit at law in his, her, ot 
* their own. namé or namesy for the recovery of any debt due by 
“ fuch bond, bill, or note, as the firft obligee, his executors and admini- 
« firators might or could lawfully do: Provided always, that ia any 
{uit commenced upon fuch bond, bill, or note, fo affigned, the 
“ plaintiff fhall be obliged to allow all difcounts that the defendant 
«“ - prove, either againft the plaintiff himfelf, or againft the fr 
* obligec.” 


Theintention of this act feems clearly to be to extend and enlarge 
and not to reftri¢t or limit the negotiability of the inftruments of 
which it fpeaks. Such bonds, bills and notes, as are defcribed in the 
aét, certainly were never negotiable or affignable at common law ; 
and for this plain reafon, becaufe it was not the intention of the par- 
ties to make them affignable. ‘The debtor had never confented to the 
making his debt negotiable; it would therefore have been unjuft in 
the legiflature not to have given him the full benefit of all difeounts 
again{t his original creditor as well as again{t the aflignee. The notes 
defcribed by the act are thofe by which the figner fhall promife or 
oblige himfelf to pay a fum of money, or quantity of tobacco, to any 
other perfon. Such a note is not negotiable in its nature, nor by the 
original contract and intention of the parties; the figner never gave any 
authority to his creditor to negotiate it, and therefore legiflative aid 
was neceflary to render it negotiable. But legiflative aid was never 
neceflary to render negotiableva promiffory note payable to order. Let 
it be again repeated, that altHough promiffory notes had been in 
common ufe in England for more than half a century before the fta- 
tute of Anne, yet there never was an adjudged caf? ia which it was de- 

ided that an indorfee of fuch a note could not maintain an a€tion in 
his own name againft any of the parties to the note. But the whole 
courfe of decifigns was uniform!y to the contrary. There was no 
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fieceflity therefore for the Virginia affembly to provide for, the.nggo- 
tiability of notes payable ¢o order, and henge we find that they confine 
the aét to bonds, bills, and /uch notesas, at common law, ftood yp 

the fame ground as bonds; and were confidered as mere.chofes; im 
action, unaflignable in their nature, and only fimple evidence of a 
debt due by one man toanother. Although it muft be prefumed that 
the legiflature of Virginia in 1730 had full knowledge of the ftatute 
of Anne, yet it is equally to be prefumed that they knew that it was 
made in atlrmance of the law as it before exifted, and folely to re- 
move the doubts which had been fuggefted by lord Holt. It muft alfo 
be prefumed that they knew what had been the uniform practice, and 
courfe of adjudications ever fince the firft introduction of promiflory 
notes. The evidence which we /ii// have of thefe fa&s is ftrong and 
clear ; but it muft have been more ftrong and cleag.in the.year 17305 
when many perfons wereliving who probably had perfonal knowledge 
of the whole hiftory of the ftatute of Anne. Hence;then it may be 
fairly concluded that the aflembly intended to leave thofe. inftruments 
which in their own nature, and by the confent of the parties, were ne- 
gotiable, as well as thofe which were negotiable under the cuftom of 
merchants, to the prote¢tion of fuch principles of law as had been 
already founsl fufhicient to fupport them. ; . 


The act.of 1748, c. 27, has precifely the fame title as the aét of 
1730, and precifely the fame provifion as to the affignment of bonds, 
bills and notes, making ufe of exactly the fame expreflions, except- 
ing that the words, ‘* before notice of fuch afignmeyt was given to the 
‘“‘ defendant,” are added immediately after the word “ obligec,” in 
the laft line of the paflage before cited. So that this aét of .1748 
gave the aflignee of /uch bonds, bills and notes the fame remedy at Jaw, 
which he had before in egyity, and this feems to have been the only 
ufe and intent of the act. 


The act of 1786, c. 29, §. 3 and 4, i¢ in thefe words, * Am ac 
«tion of debt may be maintained upon note or writing, by which 
“ the perfon figning the fame fhall promife or oblige himfelt to pay 
«© a fum of money or quantity of tobacco ¢o another. - Afliguments of 
“ bonds, bilis and promiffory notes, and other writings obligatory, 
«© for payment of money or tobacco fhall be valid; and an aflignee of 
«any fuch,. may thereupon maintain an action of debt, in his own 
«name, but fhall allow all juft difcounts, not only againft himfelf, 
“ but againit the aflignor, before notice of the aflignment wag given 
«to the defendant.”, This aét, although its language is more concife, 
does not, ‘as it refpects the prefent queftion, differ im fubftance 
from the act of 1730. It is evident that it refers to the fame kind 
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of notes. If notes payable to order were negotiable before the 
pafling of thefe aéts, it is clear that there is nothiyg contained in 
either of them to reftri¢t that negotiability. This brings us back to 
the enquiry, what was the law reipeéting /uch-notes previous to the 


ftatute of Anne. If an indorfed promiffory note payable to order . 


was in its nature an inland bill of exchange, and if in practice it was 
always fo confidered, there is nothing in the a¢ts of aflembly of Virgi- 
nia that forbids its being ftill confidered as fuch. How and when did 
the law firft obtain in Virginia refpe€ting in/and bills of exchange ? 
Nothing is faid of them in the ftatute law of Virginia until the a& 
of 1786, .c. 29, which adopts the provifions and nearly the words of 
the Englith /atute of g and vo W. 3, c. 175 and 3 and 4 Anne, c. g. 
‘Their negotiability is taken for granted, and muft have been derived 
from the*cuftom of merchants. But the fame cuftom which gave 
negotiability to inland bills of exchange, gave equal negotiability to 
indorfed promiflory notes payable to order. It made no diftinétion 
between them. What the practice’ has been in Virginia feems doubt- 
ful. Lawyers differ in their accounts of it; and it can not be confi- 
dered as fettled. 


The cafe of Lee and Love, 1 Call. 499, was by the indorfee againft 
the indorfer of a promiffory note payabie to order. ‘The count re- 
lied upon was money had and received. “But the court held that the 
plaintiff was not entitled to recover againft the defendant, beeaufe 
he had not firft brought fuit againft the maker of the note. It is to 
be regretted that the court did not give their reafons for fuppofing fuch 
a fuit neceflary. - It was faid that they confidered the cafe as having 
been already decided 5 and they probably alluded to the cafe.of Mackie 
v. Davis, as that is the only cafe cited by the counfel for the defend- 
ant. But this point was not decided in thatecafe. Judge Carrington 
faid, ** As to the lengths which it behoves the aflignee to go in pur- 
«¢ fuit of the obligor, before he can refort to the aflignor, it is unnecef- 
‘* fary to lay down ahy generaf rule; it may fuflice to fay that in the 
* prefent cafe"he went far enough.” Judge Roane faid, “ In this 
«« country, the aflignee of a bond acquires a /egal right to bring [uit up- 
“< on it, and toreceive the money, difcharged from any controul of the 
«« affignor over the fubjeét ; it is therefore his duty to bring fuit.” The 
duty of bringing a fuit, does not, at the firft glance, feem to be the 
inevitable confequence of a right’to fue ; and it is regretted that the 
intermediate terms were not hinted, which connect the conciufion 
with the premifes. But the dicium of a fingle judge, however res 
fpe€table, upon a point not neceflary to fupport the judgment, can 
not be confidered as conclufively fettling the law. The only points 
decided in that cafe were, that an aflignee of a bond might maintain 
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‘en action for money had and received againft the affignor; and that 
the afflignee h#i done enough to entitle himfelf to fuch aétion, by 
bringing fuit againft the obligor, profecutifg it to judgment, and 
taking out a feri_facias which was returned nulla bona, 


Thefe feem to be all the reported cafes in Virginia which bear up- 
en the prefent queftion. 


In Pennfylvania a number of cafes have occurred, from the whole 

of which it appears doubtful whether the ftatute of Anne is to be 

confidered as having been extended in practice to that ftate, or whe- 

ther their aétions upon promiflory notes are grounded upon the cuf- 

tom of merchants. Their act of afiembly of 28th May, 1715, feems 

to have been paffed in the full contemplation of the flatute of Anne, 

but it provides a right of action only for the indor/ee againtt the maker, 

and that*only to recover fo much “ as /hall appear to be due at the time 
«¢ of the afignment, in like manner’ as the payee might have done. But it 
gives no action to the payee againft the maker, nor to the indorfee 
againft any of the indorfers. Yet fuch a€tions are maintained in that 
ftate upon promitlory notes confidered as infiruments. Judge Shippen, 
in the cafe of Robertjon v. Vogle, 1 Dall..252, fays, “there can be 
«<< no doubt that the right of indorfees to call upon the indorfers muff 
“ be founded on the cufiom of merchants.” It appears by their at of 
affembly that a right of aétion already exifted by the payee againft the 
maker ; and judge Shippen fuppofes it to be under the ftatute of 
Anne, which he imagines had been extended in pra€tice to that ftate. 
But this could hardly have happened prior tothe year 1745, (the date 
of their a& of aflembly,) which was only ten years after the ftatute 
of Anne. He obferves alfo, that «¢ the legiflature, when regulating 
« the aflignment of bonds and notes, though they did not exprefsly 
«* put them on the fame footing with bills of exchange, muft, from 
“ the termsof the act, have taken it for granted that an action might 
“be brought upon a promiffory note confidered as an inftrument. 
« Till therefore a contrary opinion is pronounced, we muff proceed as 
* in the cafe of a bill of exchange under the ftatute of Anne,” &c. 


But in the fubfequent cafe of M’Culloch v. Houfton, in the fupréme 
court of Pennfylvania, 1 Dall. 441, chief juftice M’Kean was of opi- 
nion that the legiflature intended to put promiffory, Notes on the fame 
footing as bonds, at leaft fo far as to admit the equity of a note to 
follow it into the hands of the indorfee. He fays, ** before this act # 
“ appears that actions by the payee of a promiflory note were not 
«¢ maintained, nor can: they fince be maintained, otherwife than by 
“ extending the Englith ftatute of Anne.” And to account for this © 
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extenfion of the ftatuté he fuppofes « that a€tions upon promiffe 
<* notes were brought here paper the paffing of the ieee, 
<< attornies who came from England, and“ were accuftomed: to the 
“‘ forms of practice in that kingdom, but did not perhaps nicely at- 
““tend to the difcrimination with regard to the extenfion, or adoption, 
<< of f{tatutes.” | But this could not have happened in the courfe of 
ten years fo as to have eftablifhed a practice ; for we are firft to fup- 
pofe a practice in England under the ftatute, a fubfequent removal 
of attornies from Englandto Pennfylvania, and then a practice in 
Pennfylvania to be eftablifhed, and all this between the pafling of the 
Statute of Anne in the year 1705 and the act of aflembly, in 1715. 
A more probable conjecture feéms to be, that the firft fettlers who 
canié over from England about the year 1683, were well acquainted 
with the ufe of promiffory notes and the laws refpecting them, as they 
had been practifed upon in that country for at leaft thirty years. The 
firft emigrations to Pennfylvania were about the time when thé banking 
bufinefs of the goldfmiths was at its greateft height, and it was fif- 
teen or twenty years after the firit fettlement of Pennfylwania, before a 
doubt was fuggefted whether an a€tion would lay on a promiflory note 
as aninftrament. Hefice it is probable that a€tions on fuch notes 
were brought in the fame manner as they had been ufed in England, 


to wit, on the cuftom of merchants ; and upon that ground, -and not ° 


upon the ftatute of Anne, probably refts the prefent practice in Penn- 
dylvania. ’ 


The pra€tice in New Hampbhire and Maffachufetts feems to have 
the fame foundation. ‘They declare upon promiflory notes-as inffru- 
ments, and rely upon the expre/s promi/e in writing, without alleging a 
confideration or referring to any ftatute or cuftom whereby the defen- 
dant is rendered liable without a confideration. In Conneéticut it is 
faid by Swift in his /yfem of the laws, that the indorfee muft fue in 
the name of the payee; but the payee can maintain an action upon 
the note without alleging any cuftom, or ftatute, er confideration. 
In New York they have nearly copied the ftatute of Anne as far as it 
relates to promiflory notes, but how'the law was confitlered before 
their act of Affembly of 1788, we are not informed. In Maryland 
the ftatute of Anne was confidered as in force and always practifed 
upon. ‘Their declarations have been precifely m the Englith form, al« 
leging the defendant to be liable by force of the fatute, and the courts 
have. itri€tly adhered to the adjudications in England. Hence nothing 
conclufive can be inferred from the praétice of the ftates. 


The third propofition. drawn from the reported cafes in Virginia is, 
that the negotiability given to bonds and notes by the act of aflembly 
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of that ftate, was not intended for purpofes of commerce, Xt feems diffi- 
cult to aflign a reafon why the legiflature fhould have made bonds and 
notes aflignable, unlefs it was to enable people to transfer that kind of 
property which exifted in fuch bonds and: notes; and. the transfer of 

roperty is the only means of commerce. It will not be contended’ 
that the foleobje¢t of the legiflature was to enable the holders of fuch 
paper to give it away in voluntary donations. It muft therefore have 
been intended to enable taem either to pafs it away in payment of 
debts previoufly contracted im the way of commerce, or to make it in 
itfelf an article of merchandize. If, therefore, for the purpofes of 
commerce, the legiflature intended to make thofe contracts negotiable, 
which were not fo either in their nature or by the confent of the par- 
ties, it is fair to prefume that they did not mean to impede the negotia- 
bilityof fuch as were in their own nature-negotiable, and were ex- 
prefsly intended to be made fo by the will of the contracting parties. 
if there were any principles of law which would fupport the nego- 
tiability of a promiffory note payable to order, it can not be fuppofed. - 
that the legiflature intended by implication alone, to obftruct their 
operation. And even admitting that they did not, by the a& making 
bonds and notes affignable, .mean to. aid commerce, yet it can not be 
prefumed that they intended to wage war with thofe commercial 
principles which werevalready eftablithed. 


This brings us back again to the firft enquiry, what were the prin- 
ciples upon which the negotiability of promiffory notes was fupported 
before the ftatute of Anne. If fuch principles did exift, there feems 
to be nothing in this a&t of aflembly which prevents their full ope- 
ration in Virginia. 


The conclufion from the whole is, that there is no principle deri- 
ved either from the common law, or from the act .of aflembly of 
Virginia, which will prevent a court of law from carrying into effeét 
the contra of the parties according to their original intention. 


Even admitting that the contract of the defendant is not negotiable. 
at law fo as to enable the plaintiff to declare upon the inftrument it- 
felf, yet it can not be denied that it is aflignable in equity, and if fo, 
the plaintiff becomes in equity entitled to the money which the de- 
fendant received from ‘the intermediate indorfer; and in fuch a cafe, 
there never has been a doubt fince the time of lord Mansfield, that 
the plaintiff is entitled to recover in an a¢tion for.money had and re- 
ceived. , 
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Note (B.) 


THIS cafe was much debated in the court below. * It appéared 
from the books that the only reported cafe in which it had been de- 
cided that: an action of debt would not lie upon a promiffory’ note, 
was that of Welfh v. Creagh, 11 Geo. 1, 8 Mod. 373, 1 Str. 680, 
which is fo inaccurately reported that it is impoffible to fay between 
what parties to the note the action was. In 8 Mod. « it was faid that 
*¢ it would not lic againit the izidorfer, but that it would lie againft the 
“drawer.” But we colleé& from the report, that the reafon of the 
decifion was, that before the ftatute of Anne, no action at all would 


lie upon the note, as a note » (for which the cafe. of Clerk v. Martin,  / 


Salk. 129, was cited). That the ftatute gave only the fame kind of 
action,as upon inland bills, and that an action of debt was never 
knowh to be brought upon a bill of exchange. And probably the 
court in that cafe relied on Hard. 4%5, to fupport this pofition. 


Another reafon given is, that the ftatute declares “ that the afignee 
“ or indorfee may maintain'an action againft the drawer or indorfer, 
« and recover damages, &c. which fhews that an aétion of debt will 
«not lic, becaufe damages are never recovered im debt.” 


The firft pofition, viz. that no action, before the ftatute, would lay 
upon a note, asa note, feems not to be correct, although fupported by 
thevcafe of Clerk and Martin, for that café was dire€tly contrary to 
the whole current of authorities prior to that time, particularly to the 
cafe of Williams v. Williams, 5 WY. and M. Carth. 269 ; and the fta+ 
tute of Anne feems to have been made, not to alter the law, but to 
over-rule this cafe of Clerk v. Martin, and to place promiffory notes 


on the fame footing on which they ftood prior to that decifion. (See 


the preceding note.) 


It is true that in Milton’s cafe, Hard. 485, it was decided that an 
aétion of debt would not lie againft the acceptor of a bill of exchange ; 
but the reafon given fhows that it would lie againft the maker of a 
promiffory note. For it was faid that the undertaking of the acceptor 
was only collateral, to pay the debt of another, and that the drawer 
continued debtor, notwith{tanding the acceptance. So that the reafon 
feems to be that the’ acceptor was not the original debtor. But the ma- 
ker of a promiffory note is the original debtor, and therefore an aétion 
of debt would lie againft Aim, by the fame rule that it would not lie 
againft the acceptor of a bill. 
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In Baker v. Hill, 3 Keb. 627, the a€tion was debt on an inland bill, 
but itis not ftated between what parties. [here was a demurter,to 
the plea, and judgment for the plaintiff. ‘This, was eight years after 
the cafe in Hardres. And in the cafe of Browa ved.ondon, 2Keb.095, 
713, 758, $22. 1 Vent 152. 1 Lev. 298, and 1 Mod. 285, it feems 
to be admitted that an action of indebitatus affumpfit for money had 
and received wouldlie, if the acceptor had the money in his hands to 


pay- 


In early times “ all matters of perfonal contract were confidered as 
“ binding only in the light of debts; and the only means of recovery 
« was by this afion of debt.” 1 Reeve, 15g. It was not without re- 
peated itruggles that the action on the cafe was permitted to be brought 
for breach of a perfonal contract. Even as late as the reign of Queen 
Elizabeth it was confidered asa matter of great doubt. whether a 
fumpfit wouid lie in any cafe where an action of debt might be brought. 
The court of King’s bench held that it would; and the commonpleas 
held that it would vot ; but it was finally determined after great debate 
before all the judges of England in the exchequer chamber, in Slades 
cafe, 4 Co. 93, that affumpfit would lie for the price of corn fold. 


The cafe of Core vy. Woddye, 28 H.8, Dyer 20, is aftrong cafe to 
fhow that where the defendant has received money to which the 
plaintiff is entitled, he may have an action of debt tor it. 


A promiffory note has always been held to be good evidence of mo- 
ney received by the maker of the note to the ufe of the payee.» In 
that cafe the court, in giving their opinion, faid, “ Admit that there 
“ was not any bill teftifying the receipt, yet by the common opinion of 
the books, it is in the election of thg bailor to have.an aétion of 
“‘ debt, ‘or account, in fuch a cafe.” And inthe cafe of Meredith v. 
Chute, 2 Ld. Raym. 760, it was faid by the whole court, that a note 
was good evidence of a debt duc from the maker to the payee. 


In Godbolt 49, the a€tion is faid to be s¢ debt uponaconceffit folvere, 
*¢ according tothe law merchant.” This feemsto have been fome kind 
of an acknowledgment of adebt, in the nature of a promiffory note. 


In Domingo Franca’s cafe, 11 Mod. 3455 it was held that debt. or 
indebitatus affumpft might be brought upon a bill of exchange by the 
payee againit the drawer, * becaufe it is in the nature of a fecurity. 


The aétion of debt was the ordinary remedy upon, a or which 
feems to have been no better evidence of a debt than a promiflory note. 
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A Tally is thus defined by Spehnan im his 'Glofary p. 5325 Edits 1694. 
« Tallium, alias Talea, eft. elavola wel lignir portiuncdla, utrinque 
complanata, cui f{umma debitiineiditur ; fiflaque’inde im duas partes; 
una debitori, altera ereditori traditur, im rationis memoriam.” 


Thefe za/llies feem to have been akind of common fecurity for money, 
and to have been negotiable like bank bills, pafling*from hand to hand 
by delivery only. 12 Mod. 241. Adtions of debt upon, them are 
mentioned in Fitz. ab. Tit. Dett. 4. 4. E. 2. Fitzoab. Ley. 68,70, 
FP. Nv B. 122, I. Dyer 23, Hard. 333, and 2 Keb. 713. \Some- 
times they-were fealed, but in general theyewere without a feal and 
were only evidence of a fimple contract. Againft a common tally, 
the defendant might wage his laws and in Dyer 23, it appears, that 
“ there is one book which fays that a man may ‘wage hisiaw againtt 
“afealed tally, if the tally have only matches or /cotches idonted,-cach 
“ feotche for twelve pence, acoording to’ the common ufage.; but if 
the fum be infcribed upon the fealed taily, he thaily bev ousted of his 


« law.” 


The cafe of Rumball v. Bally 10 Mod. 38, was‘debt upan a ptomif- 
fory note ; and although an objection was taken to the want of a de- 
mand, yet none was' made to.the )form: of the aftion. rt oe 


In Rudder vi Pricey 1 H. Bl. 547, the a€tionwas debt: upon a 
promiflory note; payable by inftalments; and although) the,cafe, was 
warmly contefted, and although Mr. jujlice Lawrence: whovwas then 
at’ the bar, »was forthe defendant,:-yet no objection! was fuggefted) to 
the form of the action; but it was contended, and. fo. held.by the 
eourt, ‘that an action of debt would’not lie upon fuch ‘a note matil all 
the inftalments had become-due. 


Morgan in his precedents, p. 584, has given the form of a declara~ 
tion in debt on a promiffory note, and Kyd in his streatife on bills and 
notes p. 114, ( Dublin Edit. 1791 ) after noticing fome of the authori- 
ties on this fubject, fays, “ the conclufion refulting from the whole 
*¢ feems to be this, that where a privity exilts between the parties, 
there an actionvof debt or andebitatus affiunpfit may be maintained.” 


Comyns, { Dig. Tit. Debt. (A. 8.) lays down the propofition gene- 
rally, “that debt lies upon every expre/s contra to pay a fam certain,” 
and cites 1 Leo. 208. And Blackftone, (3 Com. 154) layss “ the-legal 
“ acceptation of debt is, aifum of money due by certain and expre/s 
‘“ agreememt ; as by a bond for a determinate fum, a dill or mote,” &c. 
« The non-payment of thefe is an injury, for which the proper remedy 
“is by action of debt,” 
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APPENDIX. 065 


But the queftion is now fettled in England, in the cafe of Bifbopv. 
Young, 2 Bos: and Pul. 78, where it was held that « an, adtian»of 
«‘ debt lies by the payee againft the maker of a promiflory note ex 
«« prefled to be for value received.” got 


The declaration in that cafe was, “ for that the defendant, on 
at made his certain note in writing commonly called a:*¢ pro- 
“ miffory note, with his own proper hand thereto fubfcribed bearing 
« date the fame day and year aforefaid, and then and theredelivered 
« the faid note to the plaintiff, by which note the faid defendant, one 


' « month after date promifed to pay to the plaintiff or order £18. value 
" « received in goods by the defendant, by reafon whereof and by fatee 


« of the ftatute in that cafe made and provided, the defendant be- 
« came liable to pay to the plaintiff the faid fum of money in the: faid 
« note mentioned, whereby an aétion hath accrued;” §S'c. 'To this de« 
claration there was a general demurrer, in fupport of which the coun- 
fel relied chiefly on the cafe of Wel/h and Craig, Mod. 373. 1: Str. 
680. i 


Lord Chief Fuftice Eldon, in delivering the 6pinion 6f the court, ex- 
amined the cafes cited and the principles on which the ation:of debt 
is founded. He held that the ftatute of Anne, had)put promiflory 

* notes on the fame footing, and given upon them the fame remedy, as 
was before had upon inland bills of exchange.’ That»an‘aétion of 
debt would lic upon an inland bill of exchange, by the payee againft 
the drawer, whom he confidered as the original débtor, arid, there- 
fore debt would lie by the payee of a promiflory: note againoft, the 
maket who is the original debtor. He relied alfo on the words valve 
received ; and cited Hard. 485.—Skin. 398, Pearfonv, Garrett. Com. 
Dig. Debt. B. Debt. A. 8s and 9. Salk. 23. Hatd’s cafes, Shin. 346. 
Hodges v. Steward. 10 Mod. 32. Rumball v. Ball. 


The objection that the ftatute of limitations was not! permitted to 
be given in evidence upon the plea of mil debet, is fupported only by 
a di€tum of chief juftice Holt, in 1 Salk. 278. Anon. at nift' priusy Anno 
1690, and in the cafe of Draper v. Glaffap, » Lord Ray. 1535 8)and 9 
W.%. ‘The reafon which he gives in the firft cafe, ‘is, $¢ For the fa- 
“ tute has made it no debt at the time of the plea pleaded ; the words of 
«‘ which are in the prefent tenfe. But in cafe-on non affumpfit the fta- 
“ tute of limitations cannot .be given in evidence, for it peaks, of a 
“ time paft, and relates to the time of making the promife.” , The-rea- 
fon given in the cafe of Draper and Glaffop, is,‘ becaufe non a/fump- 
«« fit goes to the preter tenfe ; but upon nil debet pleaded the ftatute is 
“ good evidence, becaufe the iflue is joined per verba de prefentiy and 

; N 3 
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‘without doubt wil débet by virtue of the fkatute ; and it is‘no debs 
* at this time, though it wag,a-debt,” , , 


In 1 Morgan's V. Mecum, 220, this cafe is cited with a * fed quere’®? 
and he advifes that the ftatute fhould. be pleaded. 


The expreffion of the fatute of Fac. t- c. 16, which is the fame as 
that of the a¢t of aflembly of Maryland, 1715, c. 23, is, that the 
action fhall be brought within fuch a time, and not after. It does not 
extinguifh the debt, but only bars the remedy at law. The lapfe of 
time is not of itfelf evidence that the defendant does not owe the mo- 
ney. The ftatute only creates a difqualification of the plaintiff to re. 
cover, like that of out-lawry, alien enemy, feme covert, &c. or it ma 
be confidered“as a {pecial protection of the defendant, like a certifi- 
cate of bankruptcy, infancy, or a difcharge under an infolvent act. 


That the debt is not extinguifhed by the fkatute is clear from the 
cafes which have been decided fince the time of lord Holt. 


In the cafe of Quantock v. England, 4 Bur. 2628, it was held that 
4 debt barred by the ftatute isa good debt to fupport a commiflion of 
bankruptcy. ‘The fame was exprefsly decided by lord Mansfield at 
mfi prius\in the cafe of Fowler v. Brown, cited in. Bf. Nw P. 563. 
And in Trueman v. Fenton, Cowp, 548, his lordthip faid, “ all the 
* debts of a bankrupt are due in confcience, notwithftanding he 
‘has obtained his certificate. Though all legal remedy may be gone, 
“‘ the debts are clearly not extinguifbed in confcience. Where'a-man de- 
« vifes his eftatz for payment of his debts, a court of “equity fays, 
s* (and a court of, law, in a cafe properly before them, would fay the 
“ fame) all debts barred. by the ftatute of limitations fhall come in, 
‘ and fhare the benefit of the devife.” | ee 


Hence it appears that the reafon which lord Holt gives for the dif- 
tinction between non affumpfit, and nil debet, is not fupported. And 
if the reafon fails the law fails with it. 


The objections refpeéting the letters of adminiftration, and the 
omiflion of the debet and detinet were fuppofed to come too late after 
verdict. 
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ABSENT DEBTOR. 


UPON an attachment ih chancety, 
under the laws of Virginia, it the 
tecord itates that ‘‘/. 7. im open 
court, became security that I. H, (the 
abfent debtor) *‘ hall perform the 
“* decree of this court, if againft him,’’ 
guere, whether an attion of debt 
will lie againit I. T. for the amount 
decreed aguinit 1. H. 

Thonpfot Oe Jamefin, - 282 


ACKNOWLEDGMENT. 
A:deed of lands, im Maryland, figned, 
feaied-and delivered on the 30¢h of 
Mayandacknowledged on the 1474 
of Junes isto be contidered as made 
on the 30/b of May; and its ac- 
knowledzgment on the 14th of ‘June 
will not caufe it to be fuch a deed 
as is contemplated in the bankrupt 
a@, which came into operation on 
the 2d of ‘June 1800. 
Wood v. Owings, ° 239 


ACT OF GOD. 


What fhall be faid to be:the aét of } 


God, and what inevitable ca/ualty? 
Hodgson v. Dexter, - 345 
ACTION. 


1. In Virginia it is not always ne- 
ceflary to fue the ma! er of a pro- 


miffory note, to entitle the holder | 


to an ation againft the indorfer. 
Clark v. J oung, . - 84 
2. If a promiffory note of a third 
perfon be indorfed, by the pur- . 
chafer of goods, to the vender} as 
a conditional’ payment for the 
goods, Quere, whether the vender 
is, in any cafe, obliged to fue the 
maker ot the note betore he can re- 
fort to the purchafer of the 
on the original contract of fale? 
Clark v, Young, - - 193 
3. A fuit againit the defendant as i- 
dorfer of the note, and a {uit againft 
him for the goods fold, are dif. 
tinét and differeat caufes of ation; 
and the firft can not be pleaded in 
bar of the fecond. 44. - 193 
4, It is not neceflary for the plaintiff 
to offer to return the note, to enti- 
tle him ‘to an a¢tion for the goods 
fold. ib. . - = 194 
5. In Virginia, an attion will not 
~ lie by the holder againft a remote 
indorfet of a promiifory note. 
Mandeville v. Riddley - ~- 290 
6. Quere, whether the holder of a 
promiffory note in. Virginia, can 
not maintain am action for money had 
and recerved, againft a remote in- 
dorfer ? Dunlap v. Silver, 367 


7. Canhe, for whofe benefit a promife 
is made toa third perfon, main- 
tain an action againit the promi- 
for? [bo + - «2 429 
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8. Letters of adminiftration from the 
orphan’s court in the difteiét: of 

- Colombia, are neceflary to enable 
an adminiftrator to maintain an 
action in the courts of the diftri¢t. 
Fenwick v. Sears, - 259 


ADMINISTRATOR. 


fin adminiftrator, having had letters 
of adminiftration in Maryland, 
before the feparation of the dif- 
trict of Columbia from the origi- 
nal ftates, cannot, after that fe- 
paration, maintain an aétion in 
that part of the diftritt ceded by 
Maryland, by virtue of thofe let- 
‘ters of adminiftration, but muft 
take out new letters ‘within the 
diitrict. Fenwick v. Sears, 259 


ADMIRALTY, 


1. Salvage allowed toa fhip of war of 
the United States for the re-cap- 
ture of a Hamburgh , vetlel out of 
the hands of the I'rench ( France and 
Hamburgh beiny neutral to each other) 
on the grotind thatthe was in dan- 
‘ger of condémmation under ‘the 

tench arret of 18 January, 1798. 
Talbot v. Seeman, 3 -? ey 

2. To fupport a demand for falvage, 
the re-capture mutt be /ew/ful, and 
a meritorious fervice muft be ren- 
dered. Jd. : - =” 28 

S. Probable caufe is fafficient to ren- 
der the re-capture lawful. Jd. 31 

4. Where the amount of falvage is 

« not regulated by pofitive law, it 
muft be determined by principles 
of general law. Jd. - 44 

s- Marine’ ordinances of foreign 

countries, promulgated by the 
executive by order of the legifla- 
ture-of the United States, may ‘be 
read in the courts of the United 

States without further authentica- 

tion or proof. Quer?, whether they 

may net bevead without fuch pro- 

‘mulgation? Jd, - ~ - 38 


INDEX. 


See Admiralty, 12, 13. 





6. Municipal laws of foreign coun. 
tries are generally ‘to be proved 
as facts. Yalbot v. Seeman, 38 

7. To entitle to falvage, in cafes of 
re-capture, it isnot neceffary that 
the means ufed fhould be with that 
fole view. Id. 3 36, 41 

8. The rule that falvage is not due 
for the re-capture of a meutral, is 
founded on the fa, that no be. 
nefit has been conferred. Jd. 37 

g. Toentitle to falvages it is not 
neceffary that the deftruétion of 

_ the thing would have been mevi. 
table, but for the means ufed to 
fave it; but the danger muft be 
real and imminent, Jd. 42, 43 

10. Salvagedoes not imply a contrac. 

Errce 42, 43 

11. France and the United States 
were in a ftate of partial war in 
the year 1799. Jd. - 31 

12. The fupreme court of the United 
States, in cafes of a 1, ‘and on 
writs of error, afé Bipiea to the 
ftatement of faéts"made in the 
court below. Jd. i 38 

13. A final condemnation i ani infe. 
rior court of admiralty, where a 
right of appeal exifts and has‘been 
claimed, 1s. not ‘a definite con- 
demnation, within the meaning of 
the 4th article of the convention 
with France, figned ‘September 
380, 1800. 


AGENT, PUBLIC. 


A public agent of government, con- 
Satilan ter the ufe of government, 
is not perfonally liable, although the 
contra® be under bis feal. 
Hodgson v. Dexter, ° 345 


APPEAL. 
Pra&ice, 12, 


13, 14, 15. Errory ty 4y Sy 6; 
7 Juri/diion, 3; 4y 5. 
e 
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1. No appeal or writ of error lies 
from _ apart of the Territory 
-north.weit of the, river Ohio. 
Clarke v. Bazxadane, - 212 
. Upon appeal, in chancery cafes, 
a ftatement of facts mutt accom- 
pany the tranfcript of the record. 
‘This provifion was sevived by the 
repeal of the judiciary act of Fe- 
bruary 13, r8ol. 
U. 8. v. Hoey - - 318 


APPOINTMENT TO OFFICE. 


See Mandamus, 5, 6, 7) 9) 115 12, 
13, 14. , 


ASSIGNMENT. 
See Chofe in Afton. 


ASSU MPSIT. 

See,bills of exchange and promiffory notes, 
By: 2s 1394 4412p, 43y 459 365) 375 
185, 19, 225,23, ; 

‘ Affunphit for money had and re- 
ceived, will not lie by the holder 
again{t a remote indorfer of a pro. 
miflory note, in Virginia, 
Mauderulle v. Riddle, - 290 

- Quere,?) Dunlop y~ Silver, 367 
Affunpfit will not lie upon a poli- 

ey of infurance under the corporate 
feal, aniefs a new confideration be 

averred. . Infarance Co, of Alexan. 

dria v, Young, 7 a 332 
4. Quere, whether an aggregate cor- 

poration ¢an make an exprefs a/- 
Jumpfit unlefs {pecially authorized 
by ftatute ? - - ib, 

s. After verditt, every affump/fit laid 

in the declaration is to be taken 
as;an expres affumpft. Ib, 341 
6. Quere, whether he, for whofe be- 
nefit 2 pwomife is made, may main- 
tain an action againtft the promifor? 
Appendix, - ~ - °429 

. Is privity neceflary to fupport z- 
debitatus affumpfit for money had 
and received? Appendix, ij 


to 
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8. A judgment) in saffumpfe- upoi a 
policy under feal is.a bar to a fub- 
fequent action of cevenant, on the 
fame policy. Infurance Co. Alex- 
andria ¥~ Young, oi: nr ISO, 


ATTACHMENT, 

See abjent debtor. “ 
ATTORNIES. 
Requifites to their admiffion to prac- 

tice. Rules of Court, - xv 
Oath to be taken. Jb, ib. 
Shall not practice as counfellors. 

| | Se - ib. 
Counfellors may be.admitted to prace 

tice as attornies.. Jb. XVii 

BANKRUPT. 


See acknowledgment. 


. 
BILLS.OF EXCHANGE AND 


PROMISSORY NOES: 


1. In Virginia it is not neceflary, in 
all cafes, to. fue. the maker..of.a 
promiflory note toentitle the hold. 
er to an action again the indorfer.. 
Clark v. Young, - - 181 

. If a promiflory. note of.a third 
perfon be indorfed by, the pur. 
chafer of goods. to.the vender, as 
a conditional payment. for. the 
goods, Quere, whether the vend. 
er is, in any cafe, obliged to fue 


ww 


the maker of the note before he + 


can refort to the purchafer of the. « 
goods on the original , contract of 
fale. Jb. = = 4 = obBa 
. A fuit againft the defendant @s,ir~ 
dorfer of the note, anda {uit againft 
the defendant. for tbe goods fid, are 
upon, diftiné&t and different, caufes : 
of action ; and the-firft can not be» 
pleaded.in bar of the fecond. 1b. 
4. [t is not neceflary for the plaintiff ; 
to offer to return the note, to en~~ 


Ww 
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title him to bring {uit fer the goods 
fold. ib. 
5- A declaration in debt, upon a fo- 
reign protefted bill of exchange, 
for the principal, intereft, damages 
and cvfts of protef, under the aét of 
aflembly of Virginia, muft aver the 
amount of thofe cofts of proteft. 
Wilton v. Lenox. 19 
6. Quere, whether the indorfer is dit, 
charged, if, after due notice to 
fuch indorfer of non-payment by 
the drawee, the holder charge the 
bill in account current againft the 
drawer, and upon the whole of tha 
account the balarice due is lefs than 
the amount of the bill? ib. 
4. Whether the indorfer, after due 
notice, is difcharged by the hold- 
er’s receipt of part of the money 
from the drawer? ib. 
8. Whether it is neceflary to aver a 
protett for won-acceptance, in an ac- 
tion on proteft for non payment ? 
10. 
g. Whether the drawer is a competent 
witnefs for the indorfer, in an aétion 
againft the latter.* ib. 
ro. Whether proteft for non-payment 
of a foreign bill of exchange moft 
be made ow the laft day of grace. 
Fenwick v. Sears, 260 
y1. Whether the reajfonablenefs of no- 
tice be matter of fa, or matter of 
law. id. ib. 
22. Whether, on the count for moncy 
dad and recerved, notice of non-ac- 
© ceptance and of non payment, be 
neceflary to charge an indorfer 
who knew, at the time of indorf- 


ing, that the drawer had no right |. 5 
' 24. Will an a€tion of debt lie upon a 


to draw. id. 1b. 
13. In Virgima, an indorfee of a pro- 
miffory note cannot maintain an 
ation againft a remote indorfer, for 





* Sce Hderton v. Atkinfon, 7. T. R. 421, 
end Birt v. Kerfoaw, 2 Eaf. 460. 


a) 








INDEX. 


want of privily. 
Mandeville v. Riddle, 290 
14. In Maryland, debt will not lie on 
a promiffory note. 
Lindo v. Gardner, 343 
15. Whether an a¢tion for money had 
and vecevved, will lie by the holder 
againft a remote indorfer of a pro. 
miflory note i Virgmia? 
Dunlop v. Silver, * 3967 
16. What was the law in England rez 
fpefting promiffory notes before 
the ftatute of Anne? 
A iXs 368 
17. “pe time were inland bills 
of exchange confidered as govern. 
ed by the cuftom of merchants? 
id, 386 
18. When were mand bills and pro. 
miffory notes, fixft introduced’ inte 
England ? 
id. 383 
19. Did the ftatute of Anne intro- 
duce a ew law refpe&ting promif. 
fory notes, or did it only. affirm 
the old? 


20. Gold/mith’s. ndtes. Ltd 2 
id. 384 


21. Form of declarations ‘apon pro- 
miffory notes before the ftatute of 
Anne. 7d. hog 

22. Is the contract of the indorfer of 


a promiffory note an expre/s, or an — 


implied contract? 

id. 422 

23. Are actions upon promiffory notes 

in Pennfylvania, founded on the 

cuftom of merchants, or on the fta- 
tute of Anne? 

id. 459 


promiffory note ? 
id. ~ 464 


BIEL OF EXCEPTIONS. 


The court is not bound to give ar 
gion on an abftraé point of law, 
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anlefs it be fo ftated as. to-fhow its 
connexion with the caufe. 


Hamilton v.. Rufill, 309 
BILL OF SALE. 


1. An abfolute bill of fale of goods 
is fraudulent as to: creditors, w#/e/s 


polfeliion accompanies and follows the 
deed. 


Hamilton v. Ruffell, 309 
2. The want of poffeffion is not mere- 
ly evidence, of fraud, but is a cir- 
cumftance per fe which makes the 
tranfaétion fraudulent i point vf 
law. id. 20. 


BOND, .FORTHCOMING, 


In Virginia, a forthcoming ‘bond is 
an appendage to the original fuit, 
» and is a comporient part of the 
proceedings. 
Stuart v. Laird, 309 


CAVEAT. 
See Kentachy 2. 
CHANCERY. 
See Abjent Debtor... Bquity. 


CHOSE: IN: ACTION. 


1. What is the meaning, extent, and 
effect of the rule that a chofe ix ac- 
tion is not affignable ? 

Appendix, 423 

- Cana chofe in a&ion be made af- 
fignable, or negotiable in its ori- 
ginal creation, by the contra@ and 
intention of the parties, independent 
of the cuftom of merchants, and of 
ftatutelaw? id. 428 


to 


CITATION. 


A citation muft accompany the writ 
of error. 

A writ of error not accompanied by 
a citation muft be quafhed, unlefs 
the defendant in error fhould ap. 





INDEX, +p 


» CITIZEN. 

To give jurifdiction to the ‘of 
che United States,’ the | edit 
moft exprefsly ftate the | or 
be ‘citizens of different ftates,’ or 
that one of them is an aliep. ‘It'is 
not fufficient to fay that they refde 

in different flates. = 
Abercrombie v. Dipais, 343 


CLERK. 


The clerk of this court, muft, refide 
and keep his office at the feat of 
government, _ He can not practice 
as attorney orc@untfel in this court. 
Rules of Courts... xv 

How to make returu of a writ of er- 
ror, td. xvi 

Not to faffer amy record to go out of 
his office. 7. ib. 


COLUMBIA DISTRIOQT. 

1. A Juftice of peace in the diftri& 
of Columbia is not removeable-at 
the will of the Prefident. 
Marbury v. Madson, 160 

2. ~ he ats of Congrefs of 27th Feb. 
and 3d March 1801, concerning 
the diftri€t of Columbia, have not 
changed the laws of Maryland and 
Virginia, adopted by Congrefs. as 
the iaws of that diitrict, any fur- 
ther than the change of jurifdiction 
rendered a change of thofe laws” 
neceflary. 
U. States v. Simms. 252 

3. Fines, forfeitures and- penalties 
arifing from a breach of thofe laws 
are to be fued for and recovered, © 
in the fame manner a8 before the 
change of jurifdiction, sméates an. 
tandis. td. ib, 

See Adminiftrator. . 


COMMISSION, 
See Mandamus, 5, 6, 9, 10) Il) 125 





pear. 





Lhydv. Alexander, 365 | 


13, 14, 15. 
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/( CONGRESS. 


~ 14 Congrefs have not er to give 
wighed jpulbditvise tochefagreme 
_ courtofthe United States, in other 
cafes than thofe defcribed in the 
conftitution. . ‘ 
Marbary v. Madifon, 176 
2. An act of Congrefs repugnant to 
the conftitution can not become a 
) dad. _ id. ib, 
3- A caufe may by att of Congrefs 
be transferred from one inferior 
tribunal to another. 
Stuart v. Laird, 299 
4. Congrefs may conftitutionally im- 
pofe upon the judges of the fu. 
reme court of the United States 
the burdenof holding circuit courts 
id. ib, 


e 


CONSTITUTION. 
1. The fupreme coutt of; the United 


States, has not power to iffwe a marr 


damus to a Secretary of State of the 
United States, it being an exercifc 
of origmal jurifdiction, not... war- 
menak by: the conftitution, not- 
withRamiing the act of Congrefs. 
Marbury v. Madi/on, 137 
2. An att of Congrefs repugnant to 
the conftitution can not become a 
-¢ baw.» the, 176 
3. The courts of the United States are 
bound to take notice of the con- 
ftitution. 
id. ; 178 
4..A contemporary expofition of the 
conftitution, practifed and acqui- 
efced ander for a period of years, 
fixes its conftruction, 
Stugrt v. Laird, 299 
5. Congrefs may conftitutionally im- 
pofe upon the judges of the fupreme 
court of the United States, the 
barden of holding circuit courts. 
ids ib. 








CONSTRUCTION. 
See Conftitutiony 4n. AB of God.” 
CONTRACT. 


See Agent public. Admiralty. 10.. Bills 
of exchange, 22. Chofe m AGien. 


CONVENTION WITH 
FRANCE, 
See Admiralty, 13. 


COPY. 


The keeper of a public record can 
not retufe a copy to a perion de. 
manding it on the terms prefcrib. 


ed by law. 
Marbury v. Mad:fon, . 160 
CORPORATION. 
See Affumpfit, 3, 4. 
Quere, whether.an action ona pelicy 


of infurance, willylie againft the 
Marine Infurance Company of A- 
lexandria, imtheir corporare namé, 
or whether the declaration mutt 
be againft the prefident alone. 
Infurance Company of Alé#andria 
wv. Young,  ' lee eee 


“thé 


casts.’ 


Quere, whether cofts can be award. 
ed againit the United States. 


U. States v. Simms, 259 
U. States v. Hove, ’ 3158 
COVENANT. 
See Affumpfit 8. 
COUNSELLORS. 


Counfellors fhall not practice as at. 
tornies. 
Rules of Court, 
Their oath and qualifications. 
id. ib, 
May be admitted as attornies. 
id. 


xv 


- 
xvil 








Bills 


can 
de. 
tib. 


rd. 


259 
358 
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DEBT. 
See Bills of Exchange §- 
1. An attion of debt for £. 860 12 1 
founded.on @ decree in chancery, 
is not fupported by a decree for 
£- 860 12 1, with intereft from a 
certain day to the day of rendering 
the decree. But the variance is fa- 
tal. Thompfmv. Famefon, 282 
. Quere, whether xi/ debet is a good 
plea to an attion of debt founded 
on a judgment of a court of one 
of the co-States ? 
id. 285, 286 
$. The declaration muft be for the 
whole debt. Or if you declare for 
part you muft fhow that the refi- 


w 


due is fatisfied. id. ib. 
4. Debt will not lie upon a promiffory 

note in Maryland. 

Lindo v. Gardner, 343 
5. Will debt lie upon a promiffory 

note? Appendix, 464 

DEBTOR. 

See Abjent Debtor. Infolvent Debtor- 


Fraud. 

A debtor may prefer one creditor to 
another, and convey goods to him“ 
in difcharge of his debt. 

Wood v. Cavinb 244 


DECLARATION. 

See Bills of Exchange, 1, 2, 3, 4; 5, 

8, 15, 21. Corporation. Debt 3, 4. 
DEED. 

1. Delivery is not neceflary to the 

validity of letters patent, as it is 

to that of a deed. 


DEPOSITION. 


1. Evidence on motion to difcharge. 
bail, muft be by depofition and not 
viwa Voce. —Rales of court, », “xvi 
2, The plaintiff in error may, fhow 
by affidavits that the matter in 
difpute exceeds the value of 2000 


dollars. id, ? xVid 
DISTRICT OF COLUMBIA. 
See Columbia Diftri. 


ENTRY OF LANDS. 
See Kentucky 1, 3. 


EQUITY. 


Subpoena in equity muft be ferved 60 

days before the return day. 

If the defendant, upon fuch fervice, 
fhall not appear, the complainant 

may proceed ex parte, 

Rules of Court, xvi 


ERROR. 


1. A writ of error lies apoma caveat 
ftom the diftriG court of Kentucky 
diftri& to the fupreme couft of the 
United States. 
W, fon Vv. Majfon, 45 
2. It is not error to rejeét, as in- 
competent, admiflible teftimony, 
tending to prove a fat not re. 
levant to the cafe before the court. 
Turner v. Fendall, 117, 132 
3. Quere, whether, in a cafe where 
there is no jury, a judgment ought 
to be reverfed for the rejection of 
teftimony which was admiffible in 
law. Or whether the caufe, in 
the appellate court, fhould be con. 
fidered as if the teftimony had 
been received. id. 133 
4, Writof error, how tobe return. 
ed by the clerk below. 
Rules of Court. xi 





Marbury v. Madifon, 178 
2, See Acknowledgment. 
DEPARTMENTS, 
HEADS OF. 
See Mandamus, 73 95 10; 16, 17> 18, 
19, 20. ; 





O 





“7% INDEX: 


g- 1f the weit of error iffues qishis 
So days before the meeting of the 
» court, >the defendant in error yay 
enter his appearance and proceed 
to trial, otherwife the caufe muft 
be continued. Rules of Court, xvii 
6. Where the writ of error appears 
to be brought for delay only, the 
= judgment fhall carry intereft at'10 
per cent. per annum, by way of da- 
mages. “Inother cafes 6 per cent. 
id. ib 
4. A writ of error does not lie from 
the fupreme court of the United 
States to the general court for the 
Territory N. W. of the Ohio. 
Clarke vy. Bazadune, 212 


EVIDENCE, . 


See Admiralty, 54 65 12. 

1. Proceedings before magiftrates in 
cafes: of infolvent debtors, under 
the laws of Virginia, are matters 
in pais, and may be proved by 
parol teftimony. 

Turner v. Fendall, 132 

2. See Error, 2,. 3. 

3. A commiffion is only ‘evidence of 

, an appointment. 

Marbury v. Madifan,- 178 

4, Quere, whether the drawer is a 
competent witnefs for the indorfer 
in an a¢tion againft the latter ? 
Wilfon v. Lenox, 195 

‘%§. Thee want of poffeffion of goods by 
the vendee under an abfolute bill 
of fale is not merely evidence of 
fraud, but is a circumftance per / 
avhich makes the tranfaction frau- 
dulent mm point of law. 

Hamilton v. Ruffell, 309 

.6. Evidence on motion to difcharge 
bail muft be by depofition, and not 
viva voce.—Rules of Court, xvi 


EXCEPTIONS, BILL OF. 


P EXCHANGE) BILLS OF, 
See Bills of Exchange. . 


EXECUTION. 


1. Money made ona feri facias does 
not become the goods and chattels 
of the plaintiff, until it-has been 

id over tohim; while it remains 
in the hands of the officer he can 
not apply it to the fatisfaction of 
another feri facias againft the 
former plaintiff. 

Turner v. Fendall, 117, 136 

2. By the command of the writ the 
officer is to bring the money into 


court, there to be paid to the plaintiff. 
id ib, 
3. Tn Vi 


rginia, on a ‘motion againft 
a therif for not paying over mo- 
nies by him colleéted on execution, 
it is not necefflary that ‘the judg- 
ment againft 'the thetiff fhould 
rendered at the next;tesm fucceed- 
ing that to which the execution has 
been returned. 
td. SEI, 136 
4. Money may be taken in.exeeution, 
if in poffeffion of the defendant. 
wd. i'w tf yy 134 
5. Although the creditor fhould have 
been difcharged under the m/otvent 
a@ of Virginia, di the motion 
againft the fheriff for not paying 
over monies made ona fier: facigs 
muft be in the name of fuch credi- 
tor. 
id. 132 


FACTS, STATEMENT OF. 
See Appeal 2.— Admiralty, 11. 


FIERI FACIAS., 
See Execution, 1, 2, 3, 4) 5+ 


FINES AND FORFEITURES. 


——- 





See Bill of Exceptions. ; 





See Columbia Difirid, 3. 
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FORTHCOMING BOND: 
See Bond Forthcomings 
FRANCE, 


See Admiralty, 115.13, 


FRAUD. 

See Debtor. 

1. An abfolute bill of fale of goods 
is fraudulent as to creditors wmle/s 
pafefion accompanies and fallows the 
deed. Hamilton v. Ruffll, 309g 

2. The want of poffeflion, in fuch 
cafe, is not merely evidence of fraud, 
but is a circumftance per , which 
makes. the tranfaCtion fraudulent 
in pont of law. id. id. 


HEADS OF DEPARTMENTS. 
See Mandadmusy Jy Qs 10, 16, 175 
18, 19, 20, 
JEOF AHS. 
A verdidt will ‘not care ‘a miftake in 
the natare-of the aétion- 
Infurance Company of Alexandria 
‘" w. Young, 332 
See Affumpfit'’s. 
INSOLVENT DEBTOR. 
See Evidence 14; Execution §. Debtor. 


INSURANCE. COMPANY OF 


ALEXANDRIA. 


See Corporation. 
INSURANCE, POLICY OF. 
See Afumpfit, 3. 


JUDGMENT. 
See Affumpfit, 8. Office Fudgment, 


JUDICIARY. 


1. A caufe may by a& of Congrefs 
be transferred from one inferior 
tribunal to another. 


INDEX: 





uy 


» 2. Congrefs may conftitutionally ims 


‘pofe upon the judges ‘of ‘the fu- 
preme court of the United) States 
BS Na, nersopea 


3; The courts of. the ‘United States 7 


may declare’an a€t Congrefs to of 

be unconftitutional. « Marbary'v. 

Mad:fon, 137 
JURISDICTION. 


See Error, 1, 

1. The fupreme court of the United 
States has not power to iflue a- 
mandamus to a Secretary of State, it © 
being an exercife of original ju- 
rifdiction not warranted by the 

conftitution, 

Marbury v. Madsfan, 137 
. Congrefs have not power to give | 
original jurifdiétion to the fupremeé - 
court, in other cafes than thofe 

defcribed in ithe conftitution. 
id, ib, 
. It is the effential criterion of Re 
pellate jurifdi€tion that it revifles 
and corre¢ts the proceedings in a 
caufe already infliiuted, and does 
not create that caufe: id. 175 
4. To give jurifdiction to the courts 
of the United States, the pleadings 


L) 


o 


muft exprefsly ftate the parties to 
be citizens of different ftates, or 


that one of themvis an alien. - It is 
not fufficient to fay that they refide’ 
in different ttates, 
Abercrombie v. Dupuis, 343 
. The plaintiff in error may fhow 
by affidavit that the matter in dif 
pute exceeds 2900 dollars in value. 
Rules of Court, xvii 


JUSTICE OF PEACE, 
See Columbia Diftri@ 1. 


KENTUCKY. 
1. Wafte and unappropriated land in 


w 





Stuart v. Laird, 299 


Kentucky, in the year 1780, could 











































+7" 
_ furvey alone, without a previous le- 
gal entry in thé book of entsies. 
Yon Vv. Major, 45 
2YA writ of error upon a caveat lies 
» fromthe diftritcourt of Kentucky 
_  Giftriétto the fupreme court of the 
United States. 
tljon Vv. Majfon, 45 
6. A fotvey in Kentucky, not found- 
@d on an entry, is a void act and 
conftitutes no title whatever ; and 
_ land, fo furveyed, remains vacant 
and liable to be appropriated by 
any perfor holding a land warrant. 
id, 


ab, 
LANDS, 
* See Kentucky. 
LAWS FOREIGN, 
| See Admiralty 53°65" 


LETTERS PATENT. 
Delivery is not neceflary to the va- 
lidity of letrers patent. 
Marbury v. Mad:fon, 178 


LIMITATIONS. 


Quere, whether the ftatute of limi- 
tations can be given in evidence on 
the plea of w:/ debet. 


Lindo v. Gardner, 343 
Appendix, 465 
MANDAMUS. 


z.°The fupreme court of the United 
States has not power to iffue a 


the United States, (notwithftanding 
' the act of Congrefs) it being an 
exercife of origmal jurifdiction not 
warranted by the conftitution. 
Marbury v. Mad:fn, 157 
&. Congrefs, has -not power to give 
originai jurifdiction to the {ypreme 
<odart in other ¢afes than thofe de- 
Feribed in the conftitution. 
eo “adh 1b. 


i 


mandamus to a Secretary of State of 





3. An a& of Congrefs repugnant te 
the'conttitution can not become 2 
tau. «Marbury v. Madifon, » 176 

4. The courts of the United States 
are bound to take notice of the 
conftitution, zd. ; 178 

5. A commiflion is not-neceflary to 
the appointment of an officer by 
the executive. Quere, 

Marbury v. Madifon, 178 

A commitlion is only ewidence of an 
appointment. : 

10. 


7a. 
6. Delivery is not neceffary to the 
validity of detters patent. 
id. 1b, 
4. The Prefident of the United States 
can not authorize a Secretary of 


State to omit the» performance of — 


thofe duties which are enjoined by 
laws “a. 160 

8. A juftice of peace im the diftrict 
of Columbia is not removable at 
the will of the Prefident. 


iby © 


id. 

g- When a commiffion, for an officer 
not holding his office atthe will 
of the Prefident, is by him 
and tranfmitted to the Sécretary 
of State, to be fealed -andrecord. 
ed, it is irrevocable ; the appoint. 
ment is complete. »1d.: 1) ib. 

10. A mandames is the proper reme- 
dy to compel a Secretary of State 
to deliver a commiffion to which 
the party is entitled. 

id. 137 

11. When a commiffion for an officer 

is figned by the Prefident, the ap- 
pointment is complete. 
id. 157,°162 

12. Neither the delivery of the com- 
miffion, nor its tranfmiffion to, nor 
actual receipt by the officer, is ne- 
ceflary to the appeintment. 


1d 159, 160° 


13- Nor is the acceptance of the of- 
fice necefflary to the. validity: of 
the appointment. id 164 
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INDEX. ( 


14, Fhe poffeffion of the commifiion 
is not neceflary to authorize the 
‘officer to perform the duties of the 
office. Marbury.v.:Madifen, 160 
15. When all the requifites have been 
performed which authorize a re- 
cording officer to record any in- 
ftrument, and an order for that 
purpofe has been given, the inftru- 
ment is, in law, confidered as re- 
corded, although the manual la- 
bour of inferting it ina book kept 
for that purpofe may nothave heen 
performed. 2d. ib. 
a6. The keeper of a public record 
can not erafe therefrom a commif- 
fion which has been recorded, nor 
refufe a copy to a perfon demand- 
ing it on the terms prefcribed. by 
laws. ad. 16. 
17. There are certain a€ts,of a Se- 
cretary “of State which are not ex- 
aminable in the:courts of juftice, 
td. .2015b 266 
13. He aéts in two capacities. 1it, 
as the mere agent)of the Prefident. 
‘Qd, asa public minifterial officer 
of the United States. 
166 


ib 
19+ Where the ‘heads of departments 
are the political; confidential agents 
of the executive,merely toexecute 
his will, incafes where.he pofleffes 
a conftitutional or legal difcretion, 
their aés are only politically ex- 
aminable. 
id. 166, 170, 171 
2o~ But where a fpecific duty is af- 
figned by» law, and. individual 
rights depend upon the perform- 
ance of that duty, an injured in- 
dividual has a right to refort to 
the laws of his country for a re- 
medy. 
id. 166 
23. The propriety, or impropriety 
of iffuing a mandamus, is.to be de- 
termined, not by the office of the 
perfon to whom the writ is direct- 
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ed, but by the nature of the thing 
to be done. a fitcw gana 4" i, ; 
Marbury Ve Madifon,' yt a i 
22..It is the effential criterion of Rt 
pellate jurifdiction that it, reyifege 
and corrects the proceedings. in.a 
caufe already inflitured, anddoes ~~ 
not create that caufe,, oc 
id. 19s | 

23. A mandamps may be direttedton - 
inferior courts, ide. ' ihe 
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MARINE ORDINANCES. = 
See Admiralty 5. . 


MARYLAND. : 
See Bills of Exchange 14. Acknowledg- - 
t 


MONBY.. ; 4 

See Execution, 1, 25.39.49... =e 
MONEY,HAD.AND, 
RECEIVED. 


See Bills of Exchange, 12,1 $- 
Privity. 


; 
# 


MOTION. 
See Execution, 1, 2, 3s 4, 5- * : 
NEUTRAL. ° %3 
See Admiralty, 1, 8» = 
NIL DEBET. 


Quere, Whether the ftatute of limi.» 4 
tations can be given in evidence» 


on nil debet ? pes, 
Lindo v. Gardner, 343, 465° 
a 

NORTH-WESTERN » si 
TERRITORY. ses | 

ae. 
Gog 
NOTARY PUBLIC.“ 7 = 
1. Quere, Whether the atts of ano. 


See Error, 7° 





tary public, who certifies himielf = 
tobe duly commiffioned and fworm, ~ 



































| “sate valid, .ifvhe be.daly.. 
fe eed, but’not actually form in de 
«= form:?.. : 

is Femwick ¥« Sears +9268 
2... Whether, . between contendieg 
rties, the certificate of a nota- 

»ty public that he is duly commif- 

 fioned and {worn, can be contra- 

aided? id, ib. 


NOTICE. 


ea te Bills of Exchange, 11, 12. 
SP Notice of an illegal act will not make 
= it valid. 


| Wilfonn. Mafons 


NUDUM PACTUM. 


| Can there be-a‘nadom paétum™ in 
writing? Appendix, 443 


OFFICE JUDGMENT. 


» After the firft term next following 
an office judgment in Virginia, it 
~is a. matter, of mere difcretion «in 
she court, .whether, they, will ad- 
mit a fpecial plea to. be filed, to 


45 


t afide that judgment, 
Wee Ve Shebee, 110 
OFFICER. 

See Mandamus, 5, 9, 11, 12, 13, 


4s. 15, 21. 


: OHIO. 
* See Error, 7. 


a PAYMENT. 
See Bills of Exchange, 2, 4. 


4 PENNSYLVANIA. 
. See Bills of Exchange, 23. 


PLEADINGS. 


SSF Bil: of Exchange, i 2; 3;'6,' ¢ 

5 9B, 15; 23. * Corporation. - Debt 2. 

ane 4.— Affumpfit, 3.—Citizen. — 
=i De bet. , 

Fag at : 

ia We : 

os ae 


-_ POLICY .OF, INSURANCE,, 
See Afrumpfiry 9. 


POSSESSION, 
See Bill of Sale. 


PRACTICE. 


See Brils of Exchange, 1, 25 35 456, 
85 Qs 10, 125 155 14, B65 Qty. 23, 
24.—Bill of Exceptions.—Citation. 
Citizen. — Evidence 1.—Error 2, 3. 

1. In Virginia, after the firft term 
next following an office judgment, 
it is a matter of mere difcretion 
in the court whether they will ad- 
mit a fpecial plea to be filed tofet 
afide that judgment. 

Refler v. Shehee, 110 

2. Money made.on a f. fa. does not 
become the, goods and chattels of 
the plaintiff until it has-been paid 
over to. him; while it remains in 
the hands of the officer he can not 
apply it to the fatisfaétion of an- 
other fi. fa«-againft the fotmer 
plaintiff. 

Turner vs Fendall, 1179/1236 

3- By the command of the writ the 
officer is to. bring: the, money’ into. 
court, there to be paid to:theplain- 
tiff. ab. 

4. On a motion, in Virginia, againft 
a fheriff for not payingover money 
by. him collected on execution, it 
is not neceflary that the judgment 
againft the fheriff fhould’ be ren- 
dered at the next term fucceeding 
that to which the execution has 
been returned. 1b, 

5. Money may be taken in execution 
if in the poffeffion of the defend - 
ant. id. 134 

6. Although the creditor fhould have 
been difcharged under the infolv. 
ent law of Virginia, yet the mo- 
tion againft the fheriff fof not pay- 
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ing over money made ona fi, fa. 
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wuft be-in'dae name of fol IO. 
ditor. Turner v. Fendally...\432. 
Quere, Whether the ftatute Of li- 
mitation can be given in evidence 
on the plea of mil debet? 
Lindo v. Gardner, 343, 465 
%. The practice in the fupreme court 
of the United States is to be con-. 
formable ‘to that of the kin ng’s 
bench and chancery in Englan 
Rules of Court, xvi 
g- A ftatement of the cafe muft be 
furnifhed to the court by the coun- 
fel on each fide of a caufe. 
id. ib. 
10, Evidence on motion to difcharge 
bail, muft be by depofition and 
not viva voce. 
id. ib. 
15. Subpoena in equity muft be ferv- 
ed 60 days before the terurn day. 
If the defendant, upon fachfervice, 
fhall not appear, the complainant 
may res ex parte. ‘. 
? 
s2u°The inti in enor may fhow 
by afidavit that the matter in dif- 
pate exceeds the value of 2o00dol- 
lars; "id, XVii 
13. When the defendant in error fails 
to. appear the plaintiff may pro- 
ceed ex parte. id. ib. 
14. Ifthe writ of error iffues within 
30 days before the meeting of the 
court, the defendant in error may 
enter his appearance and proceed 
to trial; otherwife the caufe mutt 
be continued. id. ib, 
15. Whege the writ of error appears 
to be brought for delay only, the 
judgment fhall carry intereft at 
10° per Cent. per aynum, by way of 
damages. In other cafes 6 per'cent. 
14. 1b, 


PRESIDENT OF THE 
UNITED STATES, 


a4. A commiflion is not neceflary to 


See Admiralty, 30° 
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a Secectany of State to omit the 
performance’of thofe duties wi 













































are enjoined by taw." iit 
id. ; 34 
3. A juftice of in the inna 


of Columbia is not removedble-at 

the will of the Prefident. F 
id. 2. 

See. Mandamus. : wet 


PRIVITY. ‘a 


See Bills of Exchange, ‘13, °15 

Is privity neceflary to fupport iadebs- 
tatus affumpfit for money had and 
received ? Appendixy oot, 439 


PROBABLE CAUSE. 


PROCESS... 


1. Procefs fhall hein the name of the _ 
Prefident of the United Sete Maes 
Rules of Court, 

2. Subpoena in equity muft be ferted 
60 days before the return day, 

id. . : xvi 


PROMISSORY - NOTES. 

See Bills of Exchange, 1, 25°35 4, 115 
13, 14, 15, 165 £73 18, 195 to, ee 
22, 23, 24, 

PROTEST: 
See Bills of Exchanges §5 7s Ws 2° > 


PUBLIC AGENT. 
See Agent Public. 


RECORD. 


1, When all the requifites have been 
performed which authorize a e- 
cording. officer to record apy in- 








the appointment of an officer by 





ftrument, and the order forth 





: 4 te < ie 
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' “purpofe has been given, the inftru- e SURVEY OF LAN ‘ DS: 
oon is, inlaw, ptr as re. A 
feats, _ Beiegh the mantial Ja- | See Kentucky, 1, 3.97 
as spol ny odie re Haha VARIANCE, 


for that pu 


- See-Debt, le 
: v. Madifon, 160 : 

2, The keeper of a public record can VERDICT. 
not erafe therefrom a commiffion . 
which has been recorded, rior re- | ¢,. A verdict will not cure a miftake | 

= fufe a copy to a perfon demanding}. in the nature of the aGion. q 

=~ it on the terms prefcribed by law: Infurance Company of Alexandria 
a id. ib. v. Young, 33 
2. After verdi@t, every afumpft in 
RULES OF COURT. the declaration is to be taken as. 


See page xv. an a affumpfit. 


SALE, BILL OF, 
See Bill of Sale. 


340 
VIRGINIA, 


| See Bills of Exchange, 1, 2, 3, 4, 
SALVAGE, 13) 15.—Bond Forthcoming.—Al 
See Admiralty, 1, 2; 854, 7, 8, 9, | ev! Debtor.—Office Judgment.—E 


Io. ecution, 3s 5-— Evidence, I. 
© “SECRETARY OF STATE. WITNESS. 


Bee Mandamus, 1, 7, 9, 10, 16, 17, | See Evidence, 4. 
18, 19» 2o. 
SHERIFF. WRIT OF ERROR, 


See Execution, 1, 3, 5. | See Admiralty, 12.—Appeal, 1, WM” 
STATEMENT OF FACTS. Bevery ta Ae Sv Op : 
See Admiralty, 11-—Appeal, 2. 











